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REPORT OF THE COMMITTEE ON LEGISLATION. 
To the Members of the Massachusetts Bar Association: 

A list of the statutes of 1921 of special interest to the bar 
is given at the end of this report. 

Two reports containing recommendations for legislation in 
which the bar is interested were filed at the beginning of the 
session,—the Report of the Attorney General and the Second 
and Final Report of the Judicature Commission. The Report 
of the Judicature Commission is to be discussed at the annual 
meeting at New Bedford. 

The Report of the Attorney General contained several 
recommendations for legislation relating to the administration 
of the criminal law which were printed in the February num- 
ber of this Magazine (pp. 47-8). As explained in the February 
number, the Executive Committee considered these recom- 
mendations and voted in support of a declaratory act recogniz- 
ing the right and duty of the Attorney General to appear 
before the grand jury or any other tribunal on behalf of the 
Commonwealth when in his judgment the interests of the 
Commonwealth required. The Executive Committee also voted 
to oppose the bill introduced by the district attorney for 
Suffolk County to exclude the Attorney General from the 
grand jury room unless the local district attorney requested 
his appearance. The legislature rejected this bill of the 
district attorney and prior to the adjournment of the legisla- 
ture the opinion of the Supreme Judicial Court in the case 
of Com. v. Kouslousky was handed down which establishes the 
relative functions of the Attorney General and of district 
attorneys in a manner which seems to render a declaratory 
act unnecessary, and presumably the Judiciary Committee 
took this view of the matter in reporting that no legislation 
was necessary on this recommendation. Other recommenda- 
tions of the Attorney General will be discussed later in this 
report. 


THE RECOMMENDATIONS OF THE JUDICATURE COMMISSION. 


Of the twenty-six recommendations for legislation in the 
report of the Judicature Commission the Judiciary Committee 
(147) 
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reported favorably on seven with various modifications. 
Recommendations numbered 10 (changing the name of all 
Police Courts to District Courts) ; 17 (abolishing certificates 
to demurrers in law and equity); 24 (relative to venue in 
suits on assigned claims) ; and 25 (relative to suits by trustee 
process) ; were enacted as chapters 430, 431, 417 and 432 
respectively. 


SPECIAL JUSTICES OF DISTRICT COURTS. 

Recommendation numbered 9, to provide that special 
justices of district courts should not practice in his own court 
was reported by the Judiciary Committee in the following 
restricted form, as H. 1634: 


‘“‘Section 1. Chapter two hundred and eighteen of 
the General Laws is hereby amended by striking out 
section seventeen and inserting in place thereof the 
following : 

SEcTION 17. A justice, clerk of assistant clerk of any 
district court, or a special justice of a district court the 
judicial district of which has a population of over one 
hundred thousand, shall not be retained or employed as 
attorney in an action, complaint or proceeding pending 
in his eourt.’’ 


The bill thus reported was rejected in the House. 


As to this subject we think that the recommendation of the 
Judicature Commission which applied to all special justices 
is too broad for the practical reason that so. long as special 
justices are needed in the smaller country districts of the 
State it would generally be impossible for suitable men to 
accept the position of special justice. Accordingly it is prac- 
tically necessary to rely on the special justices to so conduct 
themselves in practice as not to give cause for suspicion or 
criticism. If there is to be any legislation on the subject we 
believe it should be limited to the larger districts as in the bill 
reported by the Judiciary Committee above quoted. 


FICTITIOUS COSTS. 
Recommendation numbered 22 (to abolish fictitious costs) 
was favorably reported in a modified form (H. 1638) revised 
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by the Committee on Bills in Third Reading (H. 1664) and 
passed to be engrossed by the House on May 19th. It was 
referred by the Senate to the next annual session. 


PROPOSALS FOR A JUDICIAL COUNCIL. 
Recommendation numbered 4 (to provide for a judicial 
council) which was one of the most important recommenda- 
tions of the Commission was favorably reported by the Judi- 
ciary Committee by vote of 8 to 7 as follows: 


House oF REPRESENTATIVES, May 18, 1921. 
The Joint Committee on Judiciary, to whom was re- 
ferred the final report of the Judicature Commission 
(House, No. 1205), report (in part) the accompanying 
bill. 
For the committee, 
WALTER SHUEBRUK. 


(Messrs. CAsAssA and MeDonNELL, of the Senate, and 
Messrs. Aspotrt of Haverhill, MAKEPEACE of Malden, Hays 
of Boston, McCormack of Boston and SHaw of Revere, of 
the House, dissent.) 


AN ACT 


Providing for the Establishment of a Judicial Council 
to make a Continuous Study of the Organization, 
Procedure and Practice of the Courts. 

Be it enacted, etc. 


Chapter two hundred and twenty-one of the General 
Laws is hereby amended by inserting after section thirty- 
four, under the heading ‘‘ Judicial Council,’’ the fol- 
lowing new sections:— Section 34A. There shall be a 
judicial council of not more than nine members for the 
continuous study of the organization, rules and methods 
of procedure and practice of the judicial system of the 
commonwealth, the work accomplished, and the results 
produced by that system and its various parts. 

This council shall be composed of the chief justice of the 
supreme judicial court or some other member or former 
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member of that court appointed by him; the chief justice 
of the superior court or some other member or former 
member of that court appointed by him; one judge of 
the land court, one judge of any probate court of the 
commonwealth and one justice of any district court of 
the commonwealth and not more than four members of 
the bar to be appointed by the governor with the approval 
and consent of the council. The appointments shall be 
for such periods as the appointing power shall determine. 

Section 34B. The council shall report annually to the 
general court upon the work of the various branches of 
the judicial system. The council may also from time to 
time submit such suggestions as it may deem advisable 
for the consideration of the justices of the various courts 
in regard to rules of practice and procedure. 

Section 34C. No member of said council shall receive 
any compensation for his services, but the council and 
the several members thereof shall be allowed from the 
state treasury such expenses for clerical and other ser- 
vices, travel and incidentals as the governor and council 
shall approve. 


The bill thus reported was considered by the Judicature 
Commission and approved except as to the provision in Section 
34B for reporting to the General Court instead of the Gov- 
ernor. The letter of the Commissioners on this point is given 
in a footnote.* 


May 20, 1921. 
* CHAIRMAN, JupiIciary CoMMITTEE, 


State House, Boston, Mass. 


Dear Sr: 


We have examined the bill reported by your committee numbered 1659 to provide 
for a judicial council. While this bill does not contain all of the provisions relating to 
such council which were recommended in the report of the commission, we approve and 
recommend the bill as reported by the committee, provided section 34-B is changed so 
that the annual report of the council shall be made to the governor, rather than to the 
General Court. 

We do not believe that there will be serious objection to this change when the matter 
is thoroughly considered. The question whether the reports shall be made to the legisla- 
ture or to the governor was thoroughly discussed by the commissioners before making their 
recommendation, and they recommended that the reports be made to the governor as they 
do not believe it wise to place the judges, who would be members of such a council, in the 
position which might be misunderstood if they were expected to make annual recommenda- 
tions to the legislature possibly altering some of their powers and duties. 

We believe it to be the sounder plan that the report should be submitted to the 
governor for the information of the public as well as for the members of the state govern- 
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At a joint meeting of the Executive Committee and of this 
Committee called on May 16, 1921, to consider this subject it 
was voted by the members present ‘‘That it was the sense 
of the meeting that the bill for a judicial council as recom- 
mended in the Report of the Judicature Commission on page 
135-6 be supported.’’ A copy of this was sent to all members 
ot both committees as well as to the Chairmen of the Judiciary 
Committee and of the Committee on Ways and Means. The 
bill was not approved by the Ways and Means Committee, 
however, and was rejected in the House. 

We recommend that the bill be supported before the next 
legislative session. 

Taking up now the other recommendations of the Commis- 
sion, the reasons on which they are based are stated in detail 
in the report and in the explanatory notes annexed to the 
drafts of legislation in the appendix. 


DOUBLE TRIALS IN CIVIL ACTIONS. 


No. 5 (Report pp. 136-140) an act to avoid the delay and 
expense of double trials in civil actions and to provide for 
appellate divisions of District Courts for questions of law, 
ete., is in substance the same bill which has been approved by 
this Association and repeatedly supported by its Committees 
as well as by many members of the bar from different parts 


ment, and that recommendations to the legislature based upon such reports should be 
made by others or such recommendations as might be contained in it should be called to 
the attention of the legislature either by the governor or by individuals or by members of 
the legislature themselves. 

The traditions of Massachusetts in regard to the separation of functions are such that 
to place five judges in the position of making annual formal recommendations to the 
legislature might be seriously misunderstood and thus cause unfortunate results which 
might interfere to a considerable extent with the success of the plan. 

The purpose of such a council is: first, to collect information; second, to bring 
together judges of different courts and representative members of the bar for the purpose 
ef discussion which is likely to result in more thorough understanding of the problems 
relating to different parts of the judicial system and; third, for the formulation of 
suggestions for its improvement to be submitted for public consideration. The commission 
expressly refrained from recommending any more than this as they believed that the 
public discussion of information and suggestions which would result from the work of such 
a council would help to focus the attention of the legislature, the bar, and the public on 
the various problems arising in connection with the system and the best course to be 
followed in solving them. 

Yours respectfully, 
Henry N. SHELDON, 
Grorce R. Nutter, 
Apptson L. GREEN, 


Commissioners. 
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of the state, before the legislature. We recommend that the 
bill recommended by the Judicature Commission be supported 
for the reasons explained by the Commission on pages 37 to 40 
of its report. 


JURISDICTION AND POWERS OF THE SUPREME JUDICIAL COURT 
AND THE SUPERIOR COURT. 

Nos. 1, 2 and 3 (Report pp. 133-135), (all relating to 
relative jurisdiction and powers of the Supreme Judicial 
Court and the Superior Court and the justices thereof), we 
believe should be supported for the reasons explained by 
the Commission (Report pp. 25, 59-60)*‘and explanatory notes 
to the acts (Report pp 133-135). In addition to the reasons 
given by the Commission we submit a simple illustration of 
a practical advantage which would result from the first section 
of the bill number 3 providing that 


‘*Every justice of the Supreme Judicial Court shall 
have all the jurisdiction, powers and authority of a jus- 
tice of the Superior Court and shall be competent to sit 
and act in that court as fully as if he were a justice 
thereof.’’ 


If this were law today, as we believe it should be, Judge 
Crosby, for instance, when he happened to be in Pittsfield 
could issue orders of notice or other process returnable in the 
Superior Court and thus perhaps avoid the necessity of coun- 
sel’s travelling to Springfield to see a judge of the Superior 
Court. What possible harm could result from such a statute? 
and might not much good result? We do not anticipate that 
the judges of the Supreme Judicial Court with all their other 
work would continually march in to the Superior Court to try 
cases; nor do we mean to suggest that Judge Crosby when he 
is at home in Pittsfield, or that any other judge when at home 
should be obliged to hold court all the time, but that they 
should have the power to act when they are willing to do so 
and are applied to reasonably. We understand that many 
equity matters have been thus handled at odd times by Judge 
Fessenden in Franklin County for years to the great conve- 
nience of the local practitioners. A justice of the Supreme 
Judicial Court certainly ought to have all the powers of a 
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judge of the Superior Court. The occasions on which he shall 
use them may safely be left to his discretion. 


JURISDICTIONAL LIMITS. 


As to No. 6, an act to remove the jurisdictional limits of 
$1000. in the district courts and $2000. in the Municipal 
Court of the City of Boston so that a plaintiff can bring a 
suit at law in those courts on a claim for any amount, the 
defendant having a right of removal of the case to the Supe- 
rior Court without giving bond, like the right of removal in 
equity cases from the Superior Court to the Supreme Judicial 
Court which has existed ever since the Superior Court was 
given equity jurisdiction in 1883 (see Gen. Laws, chap. 214, 
sec. 32) we recommend its support. If both parties are satis- 
fied to submit any case to the district or municipal courts 
where it can be tried at less expense and delay to the parties 
and the publie we see no reason why they should be forced 
into the Superior Court by statute at greater expense to the 
parties and the public. The right of removal fully protects 
the defendant. 


CONFLICTS OF JURISDICTION AS TO DOMESTIC RELATIONS. 

As to No. 7, an act to avoid conflicts of jurisdiction over cer- 
tain problems of domestic relations in the lower courts, we 
recommend its support. The present complications and mis- 
understandings seem unnecessary and absurd and cause un- 
necessary trouble, expense and misunderstanding to unfortu- 
nate women whose husbands have deserted them. The act 
an do no one any harm and should help materially to improve 
present conditions described on pages 43-46 of the Report. 


EQUITABLE PROCESS AFTER JUDGMENT. 

As to No. 8 (Report p. 143) relative to equitable process 
after judgment for labor and necessaries, discussed on pp. 
46-48 of the Report, we believe the same is true and recom- 
mend its support. While no draft of legislation is submitted 
by the Commission as to the poor debtor law in general, we 
believe the discussion of the subject on pp. 48-51 and the lines 
of development there suggested when any legislation is consid- 
ered, to be sound. 
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SITTINGS OF THE FULL BENCH. 

No. 11 (Report 145-6) proposes to place the matter of 
sittings of the Full Bench entirely in the hands of the 
Supreme Judicial Court for the reasons stated on pp. 61-63 
of the Report. As there pointed out, this plan was recom- 
mended by the joint legislative committee of 1859. It has been 
repeatedly supported by this Association before the legisla- 
ture and we believe this support should be continued. 


APPRAISEMENTS IN PROBATE PROCEEDINGS. 

We also recommend support of No. 13 relative to ap- 
praisements (Report p. 146) and No. 14 relative to certain 
appeals in the probate court (Report p. 147) for the reasons 
stated by the Commission. 


APPEALS IN CRIMINAL CASES. 

For the reasons stated by the Commission on p. 95 of the 
Report, we recommend support of No. 15 to provide for elec- 
tion in the Municipal Court of the City of Boston by defend- 
ants in criminal cases whether they wish a jury trial and 
if so a removal to the Superior Court forthwith without trial 
below. The successful operation of this practice on a much 
broader scale during many years in Maryland as shown by 
Judge Bond’s account in the May number of the Massachu- 
setts Law Quarterly page 89 seems to answer the fears of 
those who doubt the plan and suggests that it might well be 
tried on a broad scale in Massachusetts by providing for such 
an election in the Superior Court itself before trial. The 
fact that in Maryland most criminal cases are tried by a 
judge rather than a jury by free choice of defendants indi- 
cates that there is nothing new or revolutionary or unjust 
about the plan. 

We also believe that congestion of criminal business in the 
Superior Court might be materially reduced to the advantage 
of the publie by working out the suggestion of the Com- 
mission on page 102 of the Report, as follows: that all appeals 
in criminal cases from the Distriet Courts and all indictments 
for misdemeanors and for lesser felonies should be tried in 
the Superior Court with juries, with a district court judge 
presiding, so that it would be a sitting of the Superior Court 
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for criminal business with juries but presided over by a dis- 
trict court judge, as stated by the Commission : 

‘*Prosecutions would as now be conducted by the district 
attorney or his assistants. The great advantage of this scheme 
is that it would utilize existing machinery without the crea- 
tion of any new courts or officers.’’ We believe the present 
conditions in the administration of the criminal law described 
by the Commission on pages 91-97 of the Report warrant the 
trial of such experiments as they suggest. 


RETURN DAYS IN CRIMINAL CASES. 

As to No. 16 (Report p. 153-4) to provide for weekly re- 
turn days in the Superior Court for criminal cases, the Com- 
mission states that clerks and members of the bar differ on 
the subject. We see no objection to trying the plan. 


DECLARATORY JUDGMENTS. 

No. 21 (Report p. 154) proposes procedure for declaratory 
judgments as an addition to the equity jurisdiction of the 
courts. The proposal is being discussed all over the country, 
it has been adopted in several states and is proposed for the 
Federal Courts by the American Bar Association. There is 
nothing new about the plan. As explained by the Commis- 
sion on pages 113-115 of the Report it has been successfully 
applied in Scotland for more than 300 years and in England 
under various statutes since 1852. We have long been famil- 
iar with the idea in Massachusetts in restricted fields and 
under different names as in the case of instructions to trus- 
tees, ete., and in Land Court proceedings. There seems to be 
no reason why it should not be more generally applied in the 
interest of the publie. 


ADMISSION TO THE BAR. 


As to No. 26, relative to admission to the bar, (Report p. 158 
and see pp. 128-9) we believe the views of the Commission to 
be sound and substantially in accordance with the position 
consistently maintained by this association. 
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APPROPRIATIONS FOR CLERICAL AND OTHER ASSISTANCE 
FOR THE SUPREME JUDICIAL COURT. 

We support the recommendations of the Commission for 
appropriations for secretaries and adequate clerical service 
for the justices of the Supreme Judicial Court (Report pp. 
63-65), for printing opinions before they are adopted (Report 
pp. 66-67) and for representation of the Court at the annual 
meeting of the Judicial Section of the American Bar <Associa- 
tion (Report pp. 72-73). 


RECOMMENDATIONS 12, 18 AND 19. 

The recommendations on which members of the bar are, per- 
haps, most likely to differ are the proposal to repeal the statute 
about charging on the facts (No. 12, p. 146) discussed on pp. 
85-89 of the Report, and the recommendations No. 18 (pp. 
151-2) to provide for oral examination of parties before trial 
and No. 19 (p. 153) relative to the discovery of documents. 
The reasons for these recommendations appear on pp. 104-115 
of the Report. 

We recommend No. 19 as to discovery of documents. 

We believe the experiment of No. 18 of oral examination of 
parties might well be tried for the reasons explained by the 
Commission. 

As to the proposal to repeal the statute about charging 
on the facts, the reasons in favor of repeal are forcibly stated 
by the Commission but the subject is such a contentious one 
that we believe more is to be gained by considering the other 
parts of the Report than by debating this subject and we 
therefore make no recommendation in regard to it. 


THE RECOMMENDATIONS OF THE ATTORNEY GENERAL. 

As already explained, the declaratory act recommended 
seems unnecessary since the opinion of Chief Justice Rugg in 
Com. v. Kouslousky. 


POWER TO SUMMON SPECIAL GRAND JURY. 


The suggestion that the Attorney General be authorized 
to summon a special grand jury was substituted in the Senate 
for an adverse report of the Judiciary Committee in the fol- 
lowing form (Senate 452) on motion of Mr. Naphen. 
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AN ACT 
To further define and declare the Powers and Duties 
of the Attorney General in Criminal Cases. 
Be it enacted, etc. 

Section six of chapter twelve of the General Laws is 
hereby amended by adding at the end thereof the follow- 
ing :— If in his judgment the public interest so requires, 
he may at any time apply to the chief justice of the 
superior court for an order to convene forthwith a special 
grand jury in any county, which shall be convened in 
accordance with sections one to fourteen, inclusive, of 
chapter two hundred and seventy-seven of the General 
Laws, so far as the same may be applicable, at a time and 
place which may be designated in said order; provided, 
however, that said special grand jury shall be dissolved 
after it has considered and acted upon such matters as 
the attorney general or any assistant or assistants desig- 
nated by him may bring before it. 


After substitution this bill was rejected in the Senate at a 
later stage. The following criticisms as to the meaning and 
effect of this bill have been submitted to the committee and 
deserve careful consideration. ‘‘Does not this section make 
it possible for a man to be twice indicted for the same offence 
—once by the grand jury of the county and once by the spe- 
cial grand jury? Does not such departure suggest possible 
valid objections? Should this special grand jury be limited 
in the scope of its inquiry? If it meets at all should it not 
meet with full power to go through to indictment with any 
matter that it sees fit to go through with regardless of the 
Attorney General’s objection ?”’ 


POWER TO SUMMON WITNESSES BEFORE COMPLAINT. 


As to the recommendation that the Attorney General be 
given authority to summon witnesses it was explained by the 
Attorney General in the passage from his report, quoted in 
the February number of the Massachusetts Law Quarterly 
for 1921, at page 47, that such authority is given by 
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statute to the Attorney General in New York. The sugges- 
tion is to extend the war powers granted in 1917 by chapter 
318 of that year. A bill to carry out this recommendation 
(Senate 453) was substituted in the Senate for an adverse 
report on motion of Mr. Naphen but was subsequently 
rejected. It reads as follows: 


RINNE Sheva ulate ceed ths ieetd ope gl eta ied edt No. 453 


AN ACT 


To provide for the Compulsory Attendance and Testi- 
mony of Witnesses in Certain Investigations held 
by the Attorney General. 

Be it enacted, ete. 

SECTION 1. Section one of chapter three hundred and 
eighteen of the General Acts of the year ninteen hundred 
and seventeen is hereby amended by striking out from the 
second, third and fourth lines of said section the words 
‘‘eause to investigate any alleged violation of law by 
reason of monopolies, unlawful discriminations or combi- 
nations, or other unlawful practices in restraint of trade,’’ 
and by inserting in place thereof the words :— reasonable 
cause to believe that the law is being violated in respect 
to any matter affecting the public health, the publie 
safety or the publie welfare,—and by inserting after the 
word ‘‘he,’’ in the fourth line, the words:—may, with 
the approval of the governor, make such investigation as 
in his judgment the interest of the publie requires, and,— 
so as to read as follows:— Section 1. If it appears to the 
attorney-general that there is reasonable cause to believe 
that the law is being violated in respect to any matter 
affecting the publie health, the public safety or the pub- 
lie welfare, he may, with the approval of the governor, 
make such investigation as in his judgment the interest 
of the publie requires, and may require by summons the 
attendance and testimony of witnesses and the produe- 
tion of books and papers before him relating to any such 


matter under investigation. Such summonses may be 
issued by the attorney-general or by any of his assist- 
ants. They shall be served in the same manner as sum- 
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monses for witnesses in criminal cases issued on behalf 
of the commonwealth, and all provisions of law relative 
to summonses issued in such cases shall apply:to sum- 
monses issued under this act, so far as they are applicable. 
Such witnesses shall, before testifying, be sworn by the 
attorney-general or by an assistant designated by him. 

SEcTION 2. Section three of said chapter three hun- 
dred and eighteen of the General Acts of the year nine- 
teen hundred and seventeen is hereby repealed. 


A majority of the committee doubt the advisability of this 
measure. 


POWER TO NOL PROS. 

As to the recommendation that district attorneys should 
not nol pros cases except with the approval of the court, the 
Judiciary Committee reported against it after hearing a thor- 
ough discussion by men of great experience as prosecuting 
officials. The power to nol pros has always been one of the 
incidents of the responsibility of prosecuting officers. We 
believe it should remain so, and that the recommendation 
under consideration ‘‘would limit not only the powers but the 
responsibilities of distriet attorneys in an undesirable man- 
ner,’’ (see Jud. Com. Report p. 100) as well as adding un- 
necessarily to the work of the courts. We ought to, and gen- 
erally do, have district attorneys competent to administer 
the office fairly in the interests of justice. 


THE SUGGESTION THAT JUDGES PRESIDE OVER GRAND 
JURY SITTINGS. 

As to the recommendation that judges should preside over 
the sessions of the grand jury, we think it may be desirable 
at times with the consent of the grand jury, and if there is 
no constitutional objection it would be well for the judges to 
advise the grand jury that they have a right to the presence 
of the judge if they desire. The Judicature Commission has 
-alled attention to a constitutional question in regard to this 
matter in view of the language of the opinion in Com. v. Har- 
ris, 231 Mass. 584 and the Opinion of the Justices 232 Mass. 
601 (see Jud. Com. Report, pp. 98-100). We doubt very much, 
however, whether those opinions were intended to go so far as 
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to prevent a judge from advising a grand jury that they 
were entitled to his presence if they wished it. We do not 
believe that legislation is necessary for if there is no consti- 
tutional objection it can be done now. If there 1s a constitu- 
tional objection a statute would not help matters. While 
the grand jury proceedings are secret, in theory at least to a 
greater or less extent, yet like the petit jury, it is a part of 
the court. Its functions are different and it is free in the 
performance of them. It can exclude the district attorney 
or any one else and meet in the court house or out of the 
court house, presumably on Boston Common or elsewhere if 
it sees fit to do so, and being part of the court with special 
functions and responsibilities we see no reason why it should 
not have a judge present to advise it instead of or in addition 
to the prosecuting officer if it so wishes. Cf. Lebowitch Petnr. 
235 Mass. 367. 
Respectfully submitted, 

JAMES A. LOWELL, Chairman. 

FRANK F. DRESSER, 

EpMoND J. Forp, 

FRANCIS G. GOODALE, 

F. W. GRINNELL, 

Henry M. HUTCHINGS, 

ARTHUR Lorp, 

JAMES E. McCONNELL, 

Guy NEWHALL, 

Fitz HeENry SMITH, JR., 

JEREMIAH SMITH, JR. 


Views or Mr. WALcorr. 

I approve of the foregoing report with the following addi- 
tions: 

In reference to the prohibition on practice by special jus- 
tices before their district courts, I think the limitation applied 
by House Bill No. 1634 to districts of 100,000 population 
might properly be cut to those having 50,000 or more, usually 
amply supplied with lawyers. <A special justice recently 
appointed in a jurisdiction having a population in excess of 
100,000 has relinquished a large and lucrative practice before 
that district court. 
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I am not strong for the trial of criminal appeals before a 
jury with the judge of the district court presiding, as recom- 
mended on page 8 of the typewritten recommendations. Many 
district court judges have had no jury experience. 

I favor No. 18, providing for oral examination of parties 
before trial. I think the French method of trying tort cases 
by having a public official take the evidence of eye witnesses 
immediately after the accident, which testimony later at the 
trial can be offered subject to contradiction or correction much 
superior to the methods at present existing in Massachusetts. 


RosertT WALCOTT. 


Views or Mr. ROSENTHAL. 


PITTSFIELD, Mass. 

Recommendation numbered 9. Special Justices. I am 
opposed to this measure, as no lawyer of standing or experi- 
ence is apt to accept an appointment as special justice if 
excluded from ever appearing as an attorney before the court. 

Recommendation numbered 6. Jurisdictional Limits. I 
do not like so much of the proposed act as follows the first 
sentence which is all that is required for the purpose stated. 
The defendant should have the right of jury trial regardless 
of the amount at issue without filing affidavits or paying any 
entry fee. 

Recommendation numbered 7. Domestic Relations. I 
would require further study of this measure before taking a 
position thereon. 

Recommendation numbered 11. Sittings of Supreme Court. 
I do not believe that legislation is required. Berkshire County 
is satisfied at present with Acts of 1920, Chapter 386. 

Recommendation No. 16. Weekly Return Days. So long 
as Clerks and members of the bar differ on this plan, I 
would not push it. 

Recommendation numbered 26. Admission to the Bar. I 
do not believe that the bar examiners, the supreme judicial 
court, or any other body of men, should have the right to 
insist that candidates have a college education, though I do 
think it proper to require that all candidates show either by 
certificate or by a general examination that they have received 
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the benefits of information and ‘mental discipline which a 
college education is supposed to impart. 
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Subject to the above comments, I approve the report and 
the recommendations therein. 


JAMES M. ROSENTHAL. 


REVIEW OF LEGISLATION OF 1921 oF INTEREST TO THE Bar. 
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Relative to Unauthorized or Irregular Acts of Cer- 

tain Officers Appointed by the Probate Court.”’ 

Relative to Probate Proceedings in Cases where Hus- 
band and Wife are Living Apart. 

Relative to Appointment of Publie Administrators. 

Amending G. L. e. 185 see. 53 by adding ‘‘ Nor shall 
a right of way by necessity be implied under a con- 
veyance of registered land.’’ 

Relative to Compensation of Special Masters in the 
Probate Court. 

Relative to Distribution of Copies of the Journals of 
the House of Representatives from 1715 to 1780. 

Relative to taxation of certain shares of stock held by 
fiduciaries. 

That the register of deeds shall notify the Commis- 
sioner of Corporations and Taxation of the name . 
of grantor and grantee or trustee in any deed of 
trust or declaration of trust within sixty days of 
recording. 

That G. L. ¢. 255 see. 1 relative to recording of chattel 
mortgages and bills of sale given as security ‘‘shall 
not apply to assignments which transfer: the title 
for a lessor or conditional vendor to a lease or other 
instrument containing a conditional sale agreement 
and to the personal property therein deseribed.’’ 

That the court may ‘‘revise or revoke’’ an order of 
commitment to a hospital under G. L. 278 see. 13, 
of a person charged with crime and acquitted by 
reason of insanity.”’ 

tequiring applicants for admission to the bar to be 
citizens of the United States. 

Providing a statute of limitation of two years for 
actions against ‘‘ physicians, surgeons, dentists, hos- 
pitals and sanitaria.’”’ 

That district court writs may be entered Monday 
when Saturday is a holiday. 

Providing for suits by and against certain Voluntary 

Associations. 

(This Act is the subject of a referendum petition 

and will appear on the ballot at the state election 
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in 1922. Meanwhile its operation is suspended by 
the petition.) 

Relative to pensions of justices of the district courts. 

Providing for indemnification of officers for taking 
personal property or arresting the body on mesne 
process or execution. 

To render unenforceable stipulations in leases for 
increase in rent because of increase in tenant’s 
family. 

Authorizing the court in its discretion to postpone 
the time for service of a juror. 

Providing that uneontested divorce cases where no 
appearance is filed may be transferred to the Pro- 
bate Court on motion of the libellant and there 
disposed of with all the powers of the Superior 
Court. 

An Act of 41 sections making corrections in the Gen- 
eral Laws. 

To amend the laws for the retirement of certain state 
employees and judges of Probate and Insolvency. 
Extending St. 1920, ¢. 578, see. 3 relative to ‘‘ unjust, 
unreasonable and oppressive agreements’’ until 

Feb. 1, 1923. 

Extending St. 1919, e. 257, see. 2 as to termination of 
tenancies at will, until Feb. 1, 1923. 

Extending St. 1920, ¢. 577, see. 6 for diseretionary 
stay of summary process, until Feb. 1, 1923. 

Extending St. 1920, e. 555, see. 2 penalizing violation 
of rights of tenants, until Feb. 1, 1923. 

Resolves e. 34, providing for a commission to investi- 
vate the subject of bail in criminal eases. 

Resolves ¢. 54. That the committee on printing the 
(ieneral Laws be authorized to correct ‘‘obvious’’ 
errors provided all such changes are reported and 
printed as a legislative document. 

These corrections were thus reported in House 
document 1688 and by Resolve e. 55 the corree- 
tions in that document were ‘‘ratified and con- 
firmed and made part of the General Laws.’’ 

The General Laws took effect January Ist, 
1921. Other documents relating to the history of 
the General Laws are the various reports of the 
Commissioners in 1918, 1919 and 1920 containing 
explanatory notes, the Report of the Joint Legisla- 
tive Committee also containing some explanatory 
notes, and the Journal of the Special Session of 
1920. 


— 











164 


CONSTITUTIONAL AMENDMENTS. 


An amendment to the I & R amendment (No. 
XLVIII.) relative to roll calls on emergency 
measures was passed second time and will appear 
on the ballot in 1922. 

Three amendments, one reducing the require- 
ment of population in towns wishing a municipal 
or city form of government from 12,000 to 4,000; 
another striking out the word ‘‘male’’ in the suf- 
frage provision; and a third relative to the eligibil- 
ity of women to public office, were passed in joint 
session and referred to the ‘‘next General Court,”’ 
which means the General Court to be elected in 
1922. If again approved they will go on the ballot 
in 1924. Two of these amendments were approved 
at the Special Session of 1920 in the hope of 
placing them on the ballot in 1922, but their con- 
sideration at the Special Session was declared 
invalid in an advisory opinion rendered to the 
Senate in February, 1921. 

REPRESENTATIVE TOWN MEETINGS. 

Four acts relative to representative town meet- 
ings in Methuen, Brookline, Weymouth and Green- 
field, chapters 36, 61, 241 and 440, indicate the 
growth of this movement since the passage of the 
federal suffrage amendment and the recent opin- 
ions of the Supreme Judicial Court. The consti- 
tutional amendment above referred to reducing the 
requirement of population, if finally adopted will 
doubtless increase this movement. 
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QUESTIONS RELATIVE TO JUDICIAL ORGANIZA- 
TION AND PROCEDURE DISPOSED OF BY THE 
CONSTITUTIONAL CONVENTION. 

Certain questions which have been agitated before the 
legislature from time to time were quite fully discussed and 
disposed of by the recent Constitutional Convention. As 
they were not discussed in the report of the Judicature 
Commission, which is to be considered at the annual meeting, 
it may be of assistance to have these questions mentioned 
briefly for convenient reference. 

F. W. G. 


Ist. Our system of selecting judges by appointment by 
the Governor to hold office during good behavior as provided 
by our constitution was discussed, and proposals made to 
substitute an elective judiciary and shorten the tenure to 
specified terms of years in some courts. But after extended 
debate the Convention voted not to disturb the constitutional 
system for the selection and tenure of judges which has 
worked well for 140 years, thus confirming that action of 
the legislature which has always withstood the similar agita- 
tions that have occurred from time to time ever since 1780. 

2nd. Various plans for removing judges were discussed 
by the Convention and a provision for removal of ineapaci- 
tated judges by the Governor and Council was recommended 
and adopted by Article LVIII. of the recent amendments. 

3rd. The duty of courts in regard to unconstitutional 
legislation was discussed and was left alone. This duty was 
expressly recognized as applicable to acts adopted by the 
people under the 48th Amendment providing for the Initia- 
tive and Referendum which provides that ‘‘The limitations 
on the legislative power of the general court in the constitu- 
tion shall extend to the legislative power of the people as 
exercised hereunder.’’ (See ‘‘The Initiative’’ IT. § 2, last 
paragraph). 

4th. The proposal for majority verdicts was discussed 
and rejected. The reasons against it were fully and 
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forcibly stated by Hon. James M. Morton and John W. 
MeAnarney, Esq., in Volume I. of the Debates, pp. 403, 416 
(And see also III. Mass. Law Quart. 81-83.) 


5th. The question whether district attorneys, clerks of 
courts and registers of probate and registers of deeds should 
be appointed or elected as they are to-day was discussed and 
no action was taken. These officers were appointed in Massa- 
chusetts until 1855 when the elective plan was adopted by the 
amendment to the constitution. Many believe that the adop- 
tion of the elective plan was a mistake in regard to these offices 
and that the proposal to return to the appointive system 
might well be considered in the interest of the public. While 
we have had and still have a good many fit men in these offices, 
the possibilities under the operation of the direct primary law 
have been recently brought to the attention of the public, and 
raises the question whether the voters as a whole really have 
any such knowledge or understanding of the duties of these 
offices, or interest or knowledge of the candidates for them that 
they do or can take the trouble to fill them with any care for 
the public interest. The principle of the short ballot is opposed 
to the elective plan for such offices. 
For discussion of this subject see Kales ‘‘Unpopular Gov- 
ernment in the United States,’’ containing a practical study of 
so-called ‘‘ Elective’’ systems in Cook County, [llinois. 


6th. THe Testimony or AccusEeD PERSONS. 


An amendment to the constitution was proposed in the Con- 
vention to provide that the failure of a defendant in a criminal 
case to testify ‘‘may be considered by the court and jury and 
may be made the subject of comment by counsel.’’ 

This proposal was rejected by the Convention after a debate 
which though brief appears to contain the substantial argu- 
ments on both sides of the question. 

(See Debates Vol. I. 374-380.) 

The subject has caused increasing discussion in different 
parts of the country during the past twenty-five years or so, 
and the proposal appears to have been adopted by constitu- 
tional amendment in Ohio in 1912 by a large popular vote. The 
debate in the Convention deserves study in connection with 
the problems of the administration of the criminal law. 
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7th. InsuncTIONS IN LaBor DISPUTES. 


As equity powers have been more commonly used as part of 
the ordinary court machinery since the legislation of 1877 and 
1883, the old prejudice against them in Massachusetts has 
practically disapppeared, except in the one matter of injune- 
tions in labor disputes. 

In regard to such disputes it is generally agreed by fair- 
minded men that, whatever may have happened in some other 
places, very few injunctions have been issued in Massachusetts 
in such disputes which were not justified by the facts. The 
political agitation of the subject in Massachusetts is directed 
not so much at the manner of its exercise by the judges of our 
courts, but at the existence of the power. The movement against 
the existence of this power had a full and fair hearing in the 
Constitutional Convention and the debate on the subject in 
the summer of 1918 fills 125 pages of Volume I. of the Debates. 

The movement was not successful in the Convention and as 
the reasons why it was not successful were clearly and briefly 
stated by one of the leaders in the debate, Delegate James A. 
Lowell of Newton, Chairman of the Committee on Labor, his 
statement is here quoted for the information of those who have 
not read the debate 


‘*Mr. LoweLL :—There has been.a great deal of talk by the 
memter from New Bedford, and a great deal of it I sym- 
pathize with, that courts always have not been just and fair to 
labor men; and they have not. There is no question of that, 
that in many states injunctions have been issued at times 
when they should not have been. I agree to that, that sometimes 
in this state, though less than in other states, certain injunc- 
tions have been issued and carried out in a way in which they 
should not have been. I agree to that. But that is not the prop- 
osition before us. In the first place, the resolution which we 
are talking about, No. 150, starts out with this: 


‘The labor of a human being or the right to labor is a 
personal right and not a property right or a commodity or 
an article of commerce.’ 


‘* With that declaration, Isympathize. I do not believe in it,I 
do not think it is true altogether, but I sympathize. I do not 
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blame the gentleman from New Bedford from feeling himself, 
we will say, degraded by being classed with a bale of cotton as 
a commodity, and I realize his idealism in trying to get some- 
thing against that into our constitution. But the fact, as I see 
it,—and we perhaps are going into metaphysics, which is not, 
I think, a very good excursion, but I will not take you very 
far,—that fact is that labor is in a certain sense a personal 
right; of course it is. I cannot be made to dig in my garden 
unless I want to,—as I do perhaps once a week. But labor is 
also in a sense property, because there is nothing made any- 
where to which labor is not a part, and it is property also in 
this regard: The courts have drawn a distinction, and as it 
seems to me a very proper one, in cases where there is a con- 
tract to labor. If there is a contract to labor, then that contract 
to labor by the man who is going to do the labor is a property 
right, and the courts have made him fulfill that contract. 

‘‘Mr. Brown.—Mr. President. 

‘‘THE PresipING OrriceR.—Will the gentleman yield? 

**Mr. Loweuu.—I yield if he does not go too far into meta- 
physics. 

‘‘Mr. Brown.—I thank you, sir, I certainly shall not, be- 
cause I am going to narrow my remarks very closely. Please 
tell me this: True, it is your right to labor in that garden. You 
may elect not to labor in that garden, but when does that be- 
come property? At what point from the time you start to 
labor, till the time you get through,—at what point is that 
property ? 

**Mr. Lowe.tu.—That leads us into metaphysies and I 
merely say that my feeling on the subject, which is worth as 
much or as little as the next man’s, is that a man’s right is 
personal until he agrees to give it to somebody else, and then 
perhaps at that moment of time it becomes a property right. 

**Mr. Brown addressed the chair. 

‘*Mr. Lowe.tu.—I refuse to yield because we have here not 
a question of metaphysics, about which we can argue all day 
and like Milton’s fallen angels be just as wise at the end of 
it or at the end of the century as we were when we started. 
We have here a practical question. The idealists in the labor 
movement,—and there are many of them, and very attractiv2 
gentlemen they are and many of their ideals are attractive,— 
the idealists in the labor movement have got this idea about 
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slavery and about personal rights. The idea that the labor 
people are slaves is to my mind,—I cannot comprehend it, so 
that I will not try to battle with what I think is a shadow, 
But the idealists have this floating vision of the personal right 
of labor being put into the Constitution. It is merely a vision 
in my mind, because it would not do any good. It would not 
change the law at all if it were put into the Constitution, but 
the practical men,—and the labor men, rank and file, and the 
leaders, are most of them nothing if not practical,—they know 
what they want and they know how to get it, and they do get 
it. The practical men have got something quite different from 
a millennium when they come to asking for their rights. Their 
idea is this,—it is in every one of these resolutions and that is 
what they are after,—their idea is that there shall be no con- 
trol over their organizations by any one whatever, but that 
they shall be supreme. Now is that right? At this time of our 
civilization are we going to say that any class of men shall be 
without control over them? If we are, vote for these measures ; 
if we are not, vote against them. That is all there is to it. As 
our fgame of government is formed, an injunction is the only 
thing which ean prevent violence if a strike occurs. Now it may 
be unfortunate that that is the fact. I do not say that the court 
is the ideal tribunal to have that matter under its control. Per- 
haps we could frame some better way. I helped in framing the 
Warkmen’s Compensation Act, which took from judge and 
jury the question of the value of a lost leg and gave it to a 
tribunal which we thought would give better results, and I 
think on the whole it has. Now possibly some different tribunal 
might be found. But it has not been found; and the fact is 
that as we are now, the only power which controls either the 
capital or labor in this matter is the power of the court 
through the issuing of an injunction. 

**T shall not defend the issue of the injunctions. Some rid- 
icule was brought in our committee, in the hearings of the 
joint committee, over the cumbrous language of the proceed- 
ings in equity. Well, they are cumbrous. Like everything else 
they are the result of history and they are quaint and anti- 
quated, many of them. It is a fit subject for gentle ridicule, 
perhaps, and there are times when the courts,—though they 
are few in this Commonwealth,—there are times when 
the courts have gone too far. But will you say for 
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that reason that the laboring class and the capitalists 
shall be set apart that they may fight out their battles 
in the streets of Boston with no one to control them? That is 
practically what it amounts to if we pass this resolution. 

‘The ease referred to, of Bogni v. Perotti (224 Mass. 152) 
was the case in our Supreme Judicial Court which said that 
the bill passed in 1914 was unconstitutional, and the court re- 
ferred to the Fourteenth Amendment of the Constitution of the 
United States which said that no State should deny the equal 
protection of the laws. And why was that decision made? It 
was made for this reason: That under it the labor men them- 
selves were denied access to the courts which any one else ex- 
cept labor men could have. Now you are setting apart a class 
of labor men and saying: ‘ You shall not go to court to protect 
your threatened interests, while every one else not within that 
class ean go.’ The court said that clearly was depriving them 
of the equal protection guaranteed,—or equal protection; the 
phrase is ‘the equal protection of the laws.’ That is right. 

‘‘In my opinion if we change the word ‘property,’ if we 
say ‘Labor is not a property but is a personal right,’ we 
should not change that in the slightest. If we called it a per- 
sonal right we still should be depriving the person of the equal 
protection of the law if we made a class of persons, depending 
on whether they labored with their hands or did not labor, and 
providing that for these the courts should have no power or no 
control. So that that is the question,—and I am not going to 
delay this Convention any further,—that is the simple ques- 
tion. When we have left aside the metaphysics of one part of 
it the practical question is simply this: Shall we make a class 
in the community which is absolutely, entirely above control 
by anybody else, which can do as they please without the 
slightest interference by anybody else? It seems to me that is 
absolutely wrong. That is the clear issue. If you want it, 
vote for any of these measures; if you do not, vote against 
them.’’ 

The convention voted against all measures relating to the 
subject and excluded the ‘‘powers’’ of the courts from the 
operation of the initiative and referendum in amendment 
XLVIITI. (The Initiative II. § 2, Referendum III. § 2). 
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THE ADMINISTRATION OF THE CRIMINAL LAW IN 
CLEVELAND, OHIO. 
(Substance of an address delivered in Cleveland by Reaixatp H. Smirn, 
of Boston, September i4, 1921.) 
INTRODUCTORY STATEMENT. 

After the aequittal of the Chief Justice of the Municipal 
Court of Cleveland on the charge of second degree murder 
and his subsequent trial and conviction of perjury committed 
at the trial for murder, a committee of citizens of Cleveland 
was formed to look into the conditions in the Courts which 
had become an open scandal. The committee decided to have 
an investigation made by impartial outsiders and requested 
Dean Pound and Professor Frankfurter to supervise the 
undertaking. They assigned the work as follows: The sub- 
ject of the criminal courts was assigned to Herbert B. 
Ehrmann, Esq., and Reginald H. Smith, Esq., of the Boston 
bar; the subject of proseeution to Alfred Bettman, Esq., of the 
Cincinnati bar; the subject of legal education to Albert M. 
Kales, Esq., of the Chicago bar; that of the police to Raymond 
Fosdick, Esq., of the New York bar; the treatment of the con- 
victed to Burdette G. Lewis; medical science and criminal 
justice to Dr. Herman M. Adler, and newspapers and criminal 
justice to M. K. Wisehart. 

The investigation is known as the ‘‘Cleveland Survey,’’ the 
funds being provided by the Cleveland Foundation. The first 
part of the report to be completed was that relating to the 
courts, and it was presented at a public meeting in Cleveland 
on September 14, 1921. The field work and examination of 
the records of criminal cases during the past ten years was 
done by Mr. Ehrmann in consultation with Mr. Smith, who 
conducted the investigation of legal aid work and small claims 
courts throughout the country a few years ago. 

The chairman of the Cleveland Citizens’ Committee, Amos 
Burt Thompson, Esq., of the Cleveland bar, will be the speaker 
at the annual dinner of the Massachusetts Bar Association at 
New Bedford, on October 15th. He will tell us the history 











of this unique form of investigation and the way in which 
the Cleveland bar is rising to the occasion. 

The following account, by Mr. Smith, of the results of the 
investigation conducted by him and Mr. Ehrmann is here 
printed as an introduction to Mr. Thompson’s story, to be told 
at the annual dinner. It is hoped that as many members as 
possible will come to hear Mr. Thompson. 


¥. W. G. 


I. OUTLINE OF THE ADMINISTRATION OF THE CRIMINAL 
LAW IN THE COURTS OF CLEVELAND. 
1. FUNDAMENTALS IN CLEVELAND. 
2. ORGANIZATION AND SYSTEM. 


3. PrRSONNEL: ELECTIONS. 


II. DEFECTS AND EVILS IN THE PRESENT SYSTEM. 
1. Disrespect ror Law. 
2. Evits in ORGANIZATION AND PROCEDURE. 
3. PERSONNEL: POULITICs. 
III. SUGGESTIONS AND RECOMMENDATIONS. 
1. AsTO PERSONNEL: SELECTION OF JUDGES. 
2. As TO ORGANIZATION AND SYSTEM. 
3 


As to Civic RESPONSIBILITY. 


I. 


OUTLINE OF THE ADMINISTRATION OF THE CRIM- 
INAL LAW IN THE COURTS OF CLEVELAND. 


1. FUNDAMENTALS IN CLEVELAND. 


In drawing the outline of the administration of the crim- 
inal law in the Cleveland courts we first come to a considera- 
tion of those fundamentals of tradition and publie opinion 
which are the prerequisite conditions for sound legal institu- 
tions. And in appraising them it is important to note points 
of strength as well as points of weakness, not merely as a 
matter of fairness but in order to preserve a sense of propor- 
tion. By understanding what is good in the present system 
we can quickly narrow the field of inquiry and focus atten- 
tion on what is bad. Further, when we come to discuss con- 
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erete recommendations it is as essential to have a grasp of 
those factors which can be utilized as of those which must 
be eliminated or supplanted. A balancing of the quality and 
quantity of the favorable elements against the unfavorable 
necessarily determines the general nature of the recommenda- 
tions if they are to be practicable and feasible. For a house 
in danger of collapsing by reason of faulty foundations dyna- 
mite may be the surest remedy; but if the foundations be 
strong and the house suffers only from overcrowding, lack of 
attention, and accumulated rubbish, the sensible solution is 
to rearrange it somewhat, clean it out, and then keep it clean. 

With regard to fundamentals, the Cleveland situation is 
sound to this extent. There is no genuine desire to depart 
from the conception of justice administered according to law. 
There is an ample body of reasonably satisfactory law defining 
what is criminal conduct and prescribing adequate punish- 
ment therefor. The need is not for more laws creating more 
erimes. Nor does the great amount of eriticism with the 
existing judges represent any serious intention to abandon 
the method, slowly evolved through experience, of having 
justice administered by trained judges. The criticism recog- 
nizes the time-proven superiority of the method but very 
properly insists that strong, upright, capable judges are essen- 
tial if the inherent advantages of judicial justice are to be 
effective. 

The fundamental situation, however, would seem not to be 
sound with regard to that necessary underlying sense of 
respect for the law. The general tradition of interest in and 
respect for the law cannot, like the orchid, live on thin air. 
It thrives only when rooted deep in good citizenship and civie 
pride. In former years Cleveland possessed a fund of civie 
idealism that earned for her a national reputation. Edward 
Bok, in his Autobiography, pays tribute to the glory that was 
hers. Then followed a period of decay and degeneration in 
civie spirit, to be discussed later, that has continued until the 
present time. But signs are not wanting that this underlying 
tradition is latent rather than dead and that under proper 
leadership it may be revived and reinvigorated. Dissatisfae- 
tion with present evils is rampant. No worse, perhaps, than 
certain other cities but braver, Cleveland has turned the 
searchlight of introspection on herself, has invited such criti- 
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cism as impartial outsiders may give, and has, through her 
own civic institutions and leaders, already drawn up as severe 
an indictment for her failures as the harshest critic could 
bring. 

Likewise, those forees from which the community is entitled 
to leadership are bestirring themselves. The press is in full 
ery and its influence is mainly in the right direction. The 
Civie League is ready to take its part. Although the Chamber 
of Commerce generally considers the judicial field as beyond 
the province of its own activities, it rose to the emergeney and 
gave magnificent assistance in ridding Cleveland of the abuses 
of the old justice of the peace system, and its sustaining in- 
terest may be enlisted for the new crusade. The bar, which 
cannot escape heavy responsibility for what has happened in 
the Cleveland courts, has been shocked out of its lethargy, has 
very recently taken swift strides in the matter of its own 
organization, and has already rendered a conspicuous pub- 
lic service by its work in the selection of a new chief justice 
for the Municipal Court. If the bar can become a conscious- 
lv integrated unit in its Association it should win back the 
public confidence which the bar must possess in questions 
affecting the courts, but which the lawyers of Cleveland all 
but forfeited. 


2. ORGANIZATION AND SYSTEM. 

Continuing the general outline, we come next to matters 
concerning the organization of the courts in Cleveland and 
the system under which they operate. The criminal law in 
Cleveland is administered by three courts. The Court of 
Appeals reviews cases for errors of law only and for our 
purposes may be dismissed from further consideration with 
the statement that it performs its special duty satisfactorily 
and gives rise to no particular difficulty. The Court of Com- 
mon Pleas is the great trial court with criminal jurisdiction 
over felonies, that is, over the more serious offences. “The 
Municipal Court on its criminal side has jurisdiction over 
misdemeanors, that is, over the lesser offences, over violations 
of city ordinances, and over the preliminary hearings in felony 
cases. 

While a jurist from Mars might fail to understand the rea- 
son for this sort of double-decked jurisdiction, based on the 
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more or less arbitrary differentiation between cases in which 
the punishment may be imprisonment in the penitentiary and 
those in which such punishment is not lawful, and might 
wonder why an intelligent community did not marshal and 
concentrate in a single court all its forees for combatting the 
criminal in order to eliminate the waste and loss of power 
caused by duplication of effort and overlapping of functions, 
yet it must be remembered that this dual situation is the result 
of historical development. Prior to the growth of great indus- 
trial cities, when the population was homogeneous and lived 
in rural communities, serious crimes were rare in occurrence 
and the business could be attended to by the judges who went 
around the cireuit holding court for a term, that is, for a 
week or so, in the several county seats. To provide for a 
prompt determination of petty offences and to afford an im- 
mediate preliminary hearing in serious cases the system of 
local courts grew up. The jurisdiction of the lower court 
was expanded to keep pace with the community it served, and 
the pressure of business extended the term of the higher court 
until it was obliged to hold sittings through the year and be- 
came a localized court. The final result is two courts substan- 
tially alike from any organic point of view, operating entire- 
ly independently in the same community. This anomalous 
condition, be it understood, is not the result of evil schem- 
ings by any persons or groups of persons; it has been produced 
by a series of successive developments each one of which 
seemed at the time wise and calculated to promote the ends 
of justice. 

These two courts embody within themselves many lessons 
learned from experience, and, while they unquestionably need 
improvement to conform to the changed conditions of the 
city’s life, care must be exercised in any adaptation or merger 
of their functions not to lose the elements of strength which 
they contain. Double trials on the facts, which is the great- 


est curse of the double system of courts, has already been 
eliminated in Cleveland,—a forward step which Massachu- 
setts, for example, has never been able to accomplish despite 
repeated efforts by the bar and judicature commissions. 

The Municipal Court possesses a splendid form of organiza- 
tion. The Act which created this court and provided for a 
chief justice with power to order and arrange the business of 
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the court was hailed at the time of its adoption as a great 
constructive improvement by the most competent legal critics. 
It still affords a machinery for the efficient despatch of busi- 
ness far superior to that possessed by the majority of Ameri- 
can courts. There is a tendeney to decry this form of organi- 
zation because one chief justice lacked the character to utilize 
it to its best advantage. This is putting the cart before the 
horse. The requirements for the successful administration of 
justice are three :— sound controlling ideas, sound organiza- 
tion, and sound men. A breakdown proves that one of these 
conditions has been violated but it does not follow that the 
other two were at fault. .\ny radical alteration (other than 
that later suggested) of the present form of organization of 
the Municipal Court would be a step backwards and would 
throw away an accomplishment of which Cleveland should be 
proud. 

The Common Pleas Court, though lacking as excellent an 
organization as the Municipal Court, possesses power to make 
its own rules and to regulate its business. It is thus equipped 
to conduct its work in a reasonably efficient manner. To vest 
this power in the court is such obvious common sense that 
the fact would not merit comment except that numerous courts 
in other jurisdictions have not been given even this much self- 
government. In this particular, therefore, Cleveland is cer- 
tainly not below the average condition. 

To further facilitate the prompt and orderly despatch of 
business the office of Assignment Commissioner has been estab- 
lished. The way has thus been opened for the elimination of 
the enormous waste of time and productive energy of attor- 
neys, parties and witnesses waiting for their cases to be 
reached which is a scandal of such venerable antiquity that 
in many jurisdictions it has been given up as hopeless and is 
regarded as somehow a necessary adjunct to the judicial sys- 
tem. 


The most serious charge that has been brought against the 
impartiality of the American criminal law in general is that 
while it has provided a huge and complicated system for 
the prosecution of crime, so complicated indeed that the 
shrewd or powerful offender may often twist it to his own 
ends, it has utterly neglected the indigent prisoner unable, 
because of poverty, to secure counsel for his defense. In some 























states no provision whatsoever is made and the poor man must 
stand trial alone and unaided; in others counsel are assigned 
but as no allowance is made for services or expenses the bur- 
den thrust on the lawyer is palpably unfair and the defense 
too often becomes a perfunctory, half-hearted performance. 
In Cleveland, counsel are regularly assigned in the Common 
Pleas Court, and they receive from the county treasury at 
least an honorarium. The system has not deteriorated in 
Cleveland as it has elsewhere; the record of the assigned coun- 
sel as a whole is distinetly creditable. In this important par- 
ticular Cleveland ranks with Milwaukee as a leading exponent 
of the principle of the square deal; most communities are far 
behind it, and only a few, as California and Connecticut, have 
done better by establishing the more efficient and thorough- 
going publie defender system. 

To the lasting credit of the County Clerk, the Common 
Pleas Court has been practically ridden of professional bonds- 
men. Through a recent statute limiting the number of bonds 
on which any individual may go surety and creating the office 
of Bail Bond Commissioner this great gain should be effective- 
ly retained in the Common Pleas Court and as effectively ex- 
tended to the cases in the Municipal Court. Thus, one of the 
worst by-products of our criminal system is being eliminated 
in Cleveland, although the nefarious traffic is still profitably 
pursued just outside the portals of many other American 
courts of justice. 

The power lodged in the prosecuting attorney to ‘‘nol pros”’ 
is logically and necessarily a part of the authority which 
must be vested in that important official. There is, however, 
to-day a widespread suspicion that the power is perverted in 
many instances for improper purposes. The full bench of 
the Massachusetts Supreme Judicial Court has this year heard 
charges preferred by the Attorney-General against a county 
prosecuting attorney involving alleged abuses of this power. 
In communities where the dissatisfaction is substantial it is 
commonly suggested that the best remedy is to require that 
a nol pros shall be effective only after approval by a judge. 
In Cleveland this very check exists and has existed for some 
time. 

It is notorious that the records and statistics of many Amer- 
ican courts are inefficient and inadequate and that this un- 
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businesslike conduct is a productive cause of difficulty. This 
is in part true in Cleveland, but not as to the work of the 
County Clerk’s office or the Bureau of Criminal Identification, 
both of which deserve cordial praise for their general excel- 
lence. 

3. PERSONNEL: ELECTIONS. 

The twelve judges of the Court of Common Pleas are nomi- 
nated by direct primaries and are elected by popular vote. 
Their tenure of office is only six years. The yearly salary is 
$8,000. 

The ten judges of the Municipal Court are nominated by 
petition and are elected by popular vote. Their tenure of 
office is only six years. Their yearly salary is $7,500. 

The appraisal of the personnel of the bench is so intimately 
bound up with the difficult question of whether judges can 
properly be selected by popular vote that it must be postponed 
for later consideration; but it may here be noted that many 
of the weaknesses inherent in this method have been attacked 
in Cleveland and that some progress has been made towards 
minimizing their dangerous effect. 

All the judges are elected on a non-partisan ballot and non- 
partisan elections have in fact been secured to a very real 
extent. Despite the traditional ingratitude of democracy, 
Cleveland has done tolerably well in keeping her judges on 
the bench either by re-electing or by promoting them. Of the 
nine judges elected to the Common Pleas bench since 1912, six 
were Municipal Court judges; only two Municipal Court 
judges have failed as candidates for the higher beneh. In the 
Municipal Court only one judge has been defeated for re-elee- 
tion. In Common Pleas elections all the judges were re- 
elected in 1916 and 1920 but in other years the record has 
been almost the reverse. 

When one considers the broad outlines of the situation in 
Cleveland and realizes that the necessary fundamentals for a 
splendid administration of justice were largely at hand, that 
by virtue of superior organization and technique her courts 
were in a position to render conspicuous service to the com- 
munity through prompt, efficient and vigorous enforcement 
of the laws, and that her past reeord for carrying through 
large judicial reforms gave promise of a continuing progress- 
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ive development, it comes as a rude shock and a bitter disap- 
pointment to find that in actual operation during the past 


years this system has been grossly abused and the opportuni- 
ties wasted almost beyond recall. Because inherently it had 
such fine possibilities, the actual breakdown of Cleveland’s 
administration of the criminal law is a tragedy. 


Il. 
THE DEFECTS AND EVILS IN THE PRESENT 
SYSTEM. 
1. Disrespect For Law. 

It has already been stated that of the fundamental factors 
requisite for a decent administration of justice, the underlying 
and basie element is a sound tradition of respect for law. The 
most perfect court system could not function long unless it 
were supported and sustained by good citizenship. 

There are signs that Cleveland has been in the throes of re- 
action and that from the pinnacle of a highly developed sense 
of civic responsibility she has fallen not merely to the general 
level, but into depths of apathy and indifference far below. 
Concrete proof of such an indictment cannot, in the nature of 
things, be easily afforded except as its truth is recognized and 
admitted by leading citizens of Cleveland themselves. But to 
the outsider there are certain objective manifestations which 
indicate that a deteriorating influence has been at work. 

The publie plays a direct part in the administration of jus- 
tice at elections, by jury service, and through the facilities it 
grants to the courts, and exercises an indirect, but no less im- 
portant, influence through an enlightened public opinion 
which recognizes and sustains what is good and vigorously 
condemns what is wrong. 

When civie pride was strong, Cleveland built her County 
Court House and City Hall which afford dignified and ade- 
quate accommodations for certain of her courts. Since then 
the needs of the courts have been given no heed. The Common 
Pleas Court is foreed to work disjointedly and wastefully in 
two separate buildings and two of its court rooms are hardly 
suitable. The criminal sessions of the Municipal Court are 
sarried on under conditions which are a disgrace. 

The jury system, despite its improvement since 1915, re- 
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mains a constant and most dangerous source of weakness in 
the judicial system. This is not essentially due to faulty tech- 
nique in calling or selecting the jurors, but is due to the plain 
fact that the citizens avoid service in a wholesale manner un- 
heard of in most jurisdictions. It is hard to believe, but it is 
nevertheless a fact that in Cleveland a citizen may buy immu- 
nity from jury service for a nominal sum by contributing to a 
military organization. For such a condition no condemna- 
tion is too severe. The State of Ohio should take to heart the 
lesson taught by the selective service acts in the Great War 
that the responsibilities of citizenship in a democracy are not 
matters for barter and sale. 

The giving of false testimony under oath seems to be rife in 
an unparelleled degree. While the blame for widespread per- 
jury attaches in first instance to the publie’s officials for their 
failure to cope with it, the final responsibility for this condi- 
tion which makes a mockery of the processes of law must be 
laid at the door of a community which produces so many per- 
sons willing to violate their oath and which, after it has be- 
come fully aware of the situation, goes on about its other 
business indifferent and uneoneerned, tolerating the fact that 
of twenty-seven persons charged in one year with this crime, 
only one was brought to punishment.* Through the centuries 
the finger of scorn has been pointed at Nero, fiddling while 
Rome burned, but what shall be said of a community which, 
engaged in private gain, allows the spirit of perjury to stalk 
unrestrained through its halls of justice. 


2. EVILS IN ORGANIZATION. 


Turning to matters of organization and system, it is appar- 
ent that Cleveland, in common with other cities, suffers from 
an antiquated and cumbersome criminal procedure utterly 
unsuited to the modern conditions of her industrial urban life. 
This produces maladjustment, waste and friction; it places 
enormous handicaps on society in its effort to defend itself 
from criminals. Admitting that the protection of the inno- 


*Since this sentence was written, concrete proof of what a community, under proper 
leadership, can accomplish through the force of public opinion has been afforded. After 
McGannon, former chief justice of the Municipal Court, was acquitted on the charge of 
first degree murder, he and others who were witnesses at the trial were indicted for perjury 


as a result of a determined public opinion and wise Bar Association action, and on this 
charge he was convicted. This episode is one of the most dramatic in all legal history. 
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cent man, unjustly accused, is the most important single con- 
sideration, it is still true that his interests and the interests of 
the community would best be served by a system of few, 
simple, effective safeguards and checks which would operate 
equally in all cases. For the average man, and certainly for 
the man without funds or friends, it would be safer to have 
one trustworthy refuge, like the eat in ASsop’s fable, than to 
have a score of possible escapes, none of which may work. In 
the fable the fox was caught, but in Cleveland, if he were a 
professional fox he would be very likely to escape. 

The evil of this over-complicated system is that it has be- 
come unwieldy. It gets enmeshed in its own technicalities and 
defeats its own purpose. It fosters and makes possible the 
‘*professional’’ criminal lawyer who finds it worth while to 
test and tamper with it until he discovers the weak spot 
through which his client may escape. The system may 
guarantee immunity for innocence but it tends also to guar- 
antee immunity for crime. The prosecutor is at a disadvan- 
tage before the professional criminal represented by the ‘‘ pro- 
fessional’’ criminal lawyer who can gain victory in any one 
of eight ways:— by a police discharge after arrest, by a nol 
pros or discharge after preliminary hearing in the Municipal 
Court, by the grand jury’s failure to indict, by nol pros in the 
Common Pleas Court, by acquittal before the jury, by the 
granting of a new trial, or by a bench parole. Outside of this 
curriculum, the system engenders delay and if enough delay 
“an be gained the case may have to be dropped for lack of 
prosecution. Or, finally, as a last resort, bail may be for- 
feited and the criminal leave for parts unknown. In the reti- 
nue of the professional criminal lawyer is the professional 
bondsman, who is a ‘‘runner’’ in odd moments, and who 
stands surety on bail bonds aggregating a sum big enough to 
stagger a surety company* but which occasions him little con- 
cern, for he feels quite confident that suit will never be 
brought to enforce any of the bonds. 

The judges are not responsible for this archaie procedure 
but instead of trying to make the best of a bad situation they 
have made it worse. They cannot be held entirely account- 
able for failing to check the extensive nol-prossing of cases by 


*The so-called Day Bill, already referred to, limits the number of bonds, and this very 
recent law, if properly enforced, should entirely change this situation. 
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the prosecuting attorneys because they have no independent 
source of information to enable them to act with diserimina- 
tion, but they are open to severe censure for their laxness 
with regard to continuances and their abuse of the right to a 
new trial. 

In both courts the passing or continuing of eases is badly 
mishandled. The cumulative effect of the delays thus obtained 
in many instances is to make the ease become so stale that no 
one wants to prosecute it and no witnesses are left with which 
to prosecute it. Apparently, if the defendant’s lawyer can 
drag a case along for over sixteen weeks the law of averages 
will do the rest. As an average proposition in Cleveland, un- 
less the state can bring a eriminal to trial within one hundred 
and fifteen days his case will be nol-prossed or discharged on 
motion or dismissed for want of prosecution. 

It is shocking to the sense of a lawyer to learn how the 
judges grant new trials for purposes utterly distinct from 
the solemn purpose for which the right to a new trial is em- 
bodied in our law. The power of the court to grant a new 
trial exists to prevent gross miscarriage of justice as where 
newly discovered evidence indicates the serious possibility of 
error or where the judge feels bound by the oath of his office 
to countermand the jury’s verdict as being contrary to the 
law or the evidence. Instead of keeping this high prerogative 
of justice inviolate it has been prostituted apparently for the 
purpose of allowing individual judges to work out their indi- 
vidual ideas as to the proper disposition of a ease. To grant 
a ‘‘new’’ trial when there has been no trial because the de- 
fendant pleaded guilty is an abuse of judicial power. To 
grant a new trial after a conviction for a definite offence, 
with no idea of having a new trial but in order to accept a 
plea of guilty for a lesser offence, is usurpation of power. 
This is not administering justice according to law, and judges 
who thus depart from their plain duty must expect to have 
their motives attacked and to encounter a diminished. respect 
for themselves and their office. 

Similarly, the judges of the Municipal Court who allow 
‘‘motions in mitigation’’ and then retract or reduce sentences 
imposed after a finding of guilty are rapidly undermining 


publie confidence in the integrity of the legal system. This 
motion in mitigation is an anomaly. After the determination 
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of guilt, a judge should impose sentenee only after he has 
decided what is just and having made the decision should 
abide by it. A judge who sentences a man before he has 
made up his mind and a judge who cannot make up his mind 
are both unfit for judicial office. 

It would seem that the decadence of the general public spirit 
had affected the judges and sapped their spirit of courage 
and independence. Perjury committed in open court has 
passed without challenge. A lying witness should be stopped 
short and warned and failure to heed the warning should 
be summarily punished by imprisonment for contempt. In 
a recent proceeding against an attorney in Massachusetts, the 
justice of the Supreme Judicial Court who heard the case 
became convinced that the defendant was deliberately giving 
false testimony and disbarred him on that ground. This is, 
perhaps, an extreme illustration but it serves to demonstrate 
how much a fearless and strong judiciary can do, and on 
occasion ought to do, in sternly repressing the ever-present 
menace of perjury. 

The judges have been entirely too free in granting paroles, 
but the real difficulty here is that Cleveland has provided the 
Municipal Court with a grossly inadequate probation force 
and the Common Pleas Court with no probation staff at all. 
A strong probation foree of character and intelligence is uni- 
versally recognized as an indispensable auxiliary department 
of a modern criminal court. Nearly everywhere the principle 
of effective probation work is established, but Cleveland is in 
this respect a decade behind other cities and is paying the 
penalty. In Cleveland the fact is ignored that the criminal 
courts exist not only to separate the guilty from the innocent 
but to segregate from among the guilty those who are profes- 
sional criminals in order to restrain them. In the warfare 
which society must continually wage against crime, the courts 
are the outposts. The criminal who breaks through or escapes 
from the first line of defense cannot be apprehended until 
after he has committed another crime. In the absence of the 
intelligence service which a trained probation force can sup- 
ply, the courts cannot and do not deal effectively with the 
habitual criminal. Cleveland has become known to the under- 
world as a snug harbor and she pays dearly for this unen- 
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viable reputation, as the fast mounting record of arrests for 
felonies bears witness. 

It is perhaps not surprising that a system which tolerates 
these abuses should rush to the opposite extreme and deal 
harshly with persons who are not criminals and are not even 
aceused of crime. In Cleveland to-day men who are needed as 
witnessess and whose only fault is poverty are put in jail and 
kept in jail for weeks and months. Except in most unusual 
circumstances, to deprive a man of his liberty in this way is 
a downright outrage. A bench, a bar, a community too eal- 
lous to rise in protest against such a practice, even if it be 
rare, must have forgotten or lost in marked degree the in- 
stinctive American sense of fair play. 

The business of the courts is not transacted with the dig- 
nity and decorum demanded by the seriousness of their work. 
Disorderly conduct among witnesses and spectators that calls 
for sharp reprimand is not checked. The attitude of respect 
and reverence is so dependent on proper physical surroundings 
that inevitably there is least dignity in the criminal sessions 
of the Municipal Court which are held in unclean, untidy, ill- 
arranged rooms. Here come the first offenders and immi- 
grant offenders and here they receive their first impression 
of the majesty of the law. A judge of the Supreme Court of 
the United States could not long maintain dignity in such 
quarters for no nervous system can withstand the pressure of 
such an environment. 

The clerk’s office of the Municipal Court for criminal busi- 
ness is not better accommodated and doubtless this fact 
accounts in large measure for the inaeceuracy and inadequacy 
of the records and for the disorderly state of the lists. 

3. PERSONNEL: POLITICS. 

The average quality of the personnel of the judiciary is not 
as high as is needed for a proper administration of justice. 
There are judges sitting who ought not to be on the bench in 
Cleveland or anywhere else. The morale, or what lawyers 
would call the ‘‘tone,’’ of the bench is weak. 

While it may be true that the judges of the Common Pleas 
Court are not markedly inferior to the general calibre of 
judges chosen elsewhere by the methods of popular election 
now in vogue, this standard of comparison is not high enough 
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to afford ground for much reassurance. In the Municipal 
Court, where the disintegrating forces seem first to have made 
their effect, the situation is worse, and Cleveland has very 
recently been forced to oust from this court one judge who 
was bringing opprobrium on the entire bench. 

This condition is due partly to the comparatively short 
tenure of office, but it is primarily and chiefly attributable to 
the method by which the judges are selected. 

Presently we must consider how far it is true that popular 
election of judges is at the root of most of the trouble in Cleve- 
land on the ground that such a method is bound to produce 
inferior judges. But even assuming for the moment that the 
people may, under proper cireumstanees, select their judges 
wisely, it is obvious that the particular method employed in 
Cleveland, despite certain good features, is operating badly. 

The short tenure requires the judges to campaign fre- 
quently and as they always have to face vigorous competition 
they are foreed to campaign strenuously or risk retirement. 
Thus, the most damaging and most dangerous features of the 
elective method are not only given full play but are intensi- 
fied. In the course of such electioneering the judges are 
forced to speak and act in a manner inconsistent with and 
repugnant to any decent conception of judicial office. With 
the bogey of re-election constantly hovering in the foreground 
the covert pressure exerted by groups and organizations can- 
not be disregarded as it should be. The political lawyer with 
his control of votes becomes a man of importance, to be pla- 
sated if possible. As his potential competitors at the next 
election who are off the bench are continually striving to 
create and develop their own influence in the community, the 
judge on the bench must do likewise. He must become known, 
his name must be seen in the papers, and therefore he gets 
an assignment to sit in the criminal sessions of the court be- 
cause criminal eases have superior news value. The doing of 
justice forbids the granting or receiving of favors, but in 
an open election the judge must beg for votes and, after he has 
lost his private practice through years of service on the bench, 
he must beg hard. It is next to impossible to make an effective 
political speech without at least impliedly promising some- 
thing to somebody. Such conditions destroy scruples and 
cause a progressive deterioration from bad to worse, so that 
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in Cleveland today we find judges permitting the solicitation 
of campaign funds from lawyers who practise before them 
and the insertion of large paid advertisements of themselves 
in the papers. In one instance, a judge has assumed to admin- 
ister justice in a court room adorned with political placards 
urging all those in attendance to vote for him. 

The method of selecting judges now obtaining in Cleveland 
puts a premium on self-advertisement and compels the curry- 
ing of favor. It is detrimental to all parties concerned, and 
is thoroughly bad. Obviously something must be done, and 
because of its outstanding importance the problem of what 
can be done is the first matter discussed in the next section. 


III. 
SUGGESTIONS AND RECOMMENDATIONS. 

In the preceding pages an effort has been made to point 
out the more important defects in Cleveland’s administration 
of criminal justice and it is now in order to consider what 
definite, feasible, constructive things may be done to elimi- 
nate or abate these evils. Recommendations as to many de- 
tails are contained in the main report in their appropriate 
places; it is attempted here to present only those suggestions 
which by reason of their larger import ¢all for special atten- 
tion and discussion. 

There is no panacea to cure all the existing ills nor is there 
any royal road to democratic self-improvement. These sug- 
gestions will not bring about the millennium but they are 
respectfully offered in the firm belief that their adoption will 
effect substantial and genuine improvements. 


1. As TO PERSONNEL. 

The needed improvement in personnel cannot be effected 
by lopping off a head here and there and trusting to luck 
for the future. The only permanent way to secure better 
judges is by devising a better method for selecting them 
and keeping them after they have been selected. 

It is the consensus of opinion of the bar and the unanimous 
conviction of the ablest students of our legal institutions 
that strong and well-qualified judges are most certainly 
secured when they are appointed by the executive and hold 
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office for life, subject, of course, to removal for misconduct. 
On the evidence, there is every reason to believe that this 
method of selection, or a modification of it, plus long tenure 
would do more than anything else to revolutionize the pres- 
ent state of affairs. If it be within the field of possibility, 
this is unquestionably the goal to be striven for. On the 
other hand, one cannot ignore the fact that in this matter, as 
in matters affecting standards of admission to practice, the 
bar does not seem to possess public confidence and is unable 
to gain acceptance of its views. On this point, there is a gulf 
of misunderstanding between laymen and lawyers that has 
not been bridged. In many jurisdictions the body of the peo- 
ple seem determined to retain the power of selecting their 
judges and, wherever that is so, the only practical step is to 
make the elective system operate at its maximum possible 
efficiency. 

Within the limits insisted on by the democratic impulse, 
much can be done. Almost every conceivable method of 
selecting judges has been tried in the various states and, as 
Dean James Parker Hall made clear in his address before the 
Ohio Bar Association in 1915, each method ean point to a 
success in some state. As an extreme illustration, judges are 
elected in Vermont by the Legislature for two year terms. 
Theoretically this is as bad a plan as could be devised; but 
actually in Vermont good judges are chosen and hold office 
for life. Popular election of judges has done splendidly in 
Wisconsin where the tradition has grown up of steadily re- 
electing the judges. Although even there, as Dean Pound 
has pointed out, one of the ablest judges in the country was 
defeated as an incident of polities. 

The secret in obtaining good judges is that back of the 
method—whatever it is—there must be a tradition which 
makes the selecting group realize that it is clear public policy 
to retain judges in office except for grave mental, moral, or 
physical defects. This tradition has been built up in New 
York, Wisconsin, Vermont, Connecticut and elsewhere, but 
seems not to exist strongly in Cleveland (with the exception, 
strangely enough, of the Probate Court) and it cannot be 
secured overnight. Its growth may, however, be aided. 

To that end the following principles should be incorporated 
into the elective system, if that is to be retained in Cleve- 
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land. Judges in the first instance should be elected as they 
are now. Their first term should be comparatively short, say 
four or six years. At the end of that time they should run 
for re-election for a longer term of say ten or twelve years 
and for this purpose they should run against their own record, 
not against a medley group of other candidates. In other 
words, the voters decide a plain issue:—shall the judge be 
retired or shall he be retained? The third term should be 
even longer and consist of say, twenty years. In the event 
of the retirement of a judge a special election, in which he 
could not be a candidate, would be held. 

Such a plan will reduce very greatly the amount of election- 
eering and the constant interruption of judicial work thereby 
occasioned. For a judge to run against his own record is infi- 
nitely less degrading than the seramble for votes in the open 
field. The question of re-election or retirement will be an 
issue of moment and on it all the responsible agencies in 
the community can focus their attention. 

The tendency will clearly be to retain judges in office; the 
average tenure will be substantially longer. The enormous 
advantage of the longer tenure is this. There is a splendid 
tradition of service, the heritage of centuries, which attaches 
to the judicial office and which if opportunity is given can 
elevate every man who takes the oath of that office. This tra- 
dition, constantly at work, plus the experience gained as the 
years go by, takes inferior men, if need be, and develops them 
into superior judges. 

The method suggested in no respect deprives the community 
of its right to select its own servants and to discharge those 
with whom it is dissatisfied. For that reason it is a feasible 
method. And as it is ealeulated to make the method of 
popular election operate at maximum instead of mediocre 
efficiency, it would give results. 

It is pertinent to ask whether the elective method has ever 
had a fair chance to demonstrate how much it could do. For 
the determination of all other questions by popular vote the 
tremendous organization and work of the political parties 
is required. Without them all voting would be blind. In 
judicial elections, partisan activities have quite properly 
been eliminated. This tends to leave the voters entirely in the 
dark to be enlightened only by the mirage of cheap publicity. 
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Democracy demands responsible leadership. Under the sug- 
gested plan, wise leadership is the only hope for securing 
competent judges in first instance. It may well be that the 
most effective guidance would come from the party heads, 
the bar, and perhaps representatives of other. organizations 
acting in concert to decide upon and support the best avail- 
able candidates; but here, as in all judicial issues, the predom- 
inating influence should come from the bar. <A hitherto disor- 
ganized bar which has not taken itself seriously cannot wonder 
that the public has declined to follow its weak leadership. But 
there is every reason to believe that a well integrated bar, 
such as is now taking shape in Cleveland, which would be con- 
scious of its publie obligations and which built up a record 
of publie service by keeping its own house in order and by 
promoting the better administration of justice would win the 
publie respect and confidence which underly the acceptance 
of leadership. It must be remembered that despite all the 
hue and ery and jokes about the profession the individual man 
will, when the oceasion arises, place absolute confidence in 
the individual lawyer. Were this not so the legal business of 
the community would have been taken out of the hands of 
lawyers long ago. But for leadership the bar must act col- 
lectively and until recently the bar has not felt the sense of 
its own solidarity or the sense of its responsibility as a group. 

The Cleveland Bar Association is today in many respects 
one of the best associations in the United States. It should 
continue along the lines of its present development. In the 
selection of former Judge MeGannon’s successor its voice was 
heard and heeded. The above outlined plan would give it a 
real opportunity to throw the full weight of its combined influ- 
ence in the right direction as the issues of election and re- 
election of judges come before the people. 


2. As TO ORGANIZATION. 


In considering recommendations for improved organization 
it must be remembered that system is a servant and not a 
master. Good men can give good government despite the 
handicap of weak organization. Bad men can produce nothing 
but bad government no matter how efficient the system may 
be. In judicial affairs system exists for the same purposes and 
plays exactly the same part as in business affairs. It is 











190 


designed to make work more efficient by eliminating waste 
effort and friction, to afford those records which make possible 
unified control and wise direction through an executive head, 
and to secure and compile the facts as to the undertaking, its 
assets and liabilities, which yield the needed information for 
the guidance of the public. 

In organizing itself to detect promptly and adequately to 
restrain the criminal, it is plain common sense strategy for 
the community to marshall all its forces in one court. A uni- 
fied court for the transaction of all criminal business, as has 
been established in Detroit, is strongly recommended because 
it is bound to be superior to split jurisdictions, divided re- 
sponsibility, and unco-ordinated effort. 

To accomplish this result in Cleveland a new court is not 
needed ; all the criminal business of the Municipal Court can 
be transferred to the existing (and additional) sessions of the 
Common Pleas Court. 

If this entire step is not deemed immediately practicable, 
then the next best thing is to transfer to the Common Pleas 
Court complete jurisdiction over felonies by taking out of the 
Municipal Court the preliminary stages and the preliminary 
hearing. This would at onee eliminate the worst duplication 
in the present system and would relieve the Municipal Court 
judges, who now have entirely too many eases to be able to 
give them proper attention, of some part of their burden. 

The Common Pleas Court should be given a thoroughly 
modern form of organization with complete power to make 
its own rules of procedure and control its own business, under 
the supervision and leadership of a permanent chief. justice. 
The present plan of rotation has all the weaknesses of the old 
Roman plan of two consuls alternating in power. Definite 
responsibility is nowhere. The essential importance of this 
form ot organization will steadily be seen in connection with 
subsequent recommendations. 

Provision should at once be made for the establishment of 
an adequate probation staff, including medical advisers, either 
for a unified court or for both the present courts. The per- 
sonnel should be appointed by the chief justice or respective 
chief justices to hold office during good behavior and in his 
diseretion. To the probation foree should be committed the 


task of collecting fines, non-support orders, and the technical 
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custody of persons adjudged guilty who need actual super- 
vision but not imprisonment. The courts should have power 
simply to put the case on probation, or to impose sentence, 
suspend sentence and put the defendant on probation; for 
breach of the terms of probation the punishment is the auto- 
matic execution of the original sentence. From the probation 
staff should come that information, based on impartial expert 
investigation into all the cireumstances of the prisoner’s life 
and his previous record, if any, which is indispensable to the 
court, after the finding of guilty, if a proper disposition of 
the ease is to be made. The details for the organization of the 
staff should be worked out by a committee of the Bar Asso- 
ciation in conference with the National Association of Proba- 
tion Officers. 

The abuse in the granting of new trials and continuances 
cannot wisely be stopped by depriving the court of all power 
to order any new trials or continuanees. Such matters must 
always be left to the sound discretion of the judges. But the 
disastrous tendency towards laxness and carelessness, in the 
exercise of this discretion, as well as personal laziness, which 
is the product of the present loose, irresponsible organization 
in the Common Pleas Court and the demoralization of the or- 
ganization of the Municipal Court, can be speedily curbed by 
the determination of a chief justice who can get at the facts 
and call on an offending judge for an explanation. <A 
thorough-going system of records, such as obtains in the New 
York City Magistrates Court, will enable a chief justice to 
detect promptly and to stop such abuse of judicial power. 
And in this task the chief justice should have the co-operation 
of a Bar Association committee on the administration of 
justice which ean, through a paid secretary, keep its own 
vigilant watch on the situation. 

Further safeguards should be thrown about the use of the 
nol pros. The motion should be filed like any other motion 
and should specify the prosecutor’s reasons for declining to 
prosecute. This change should be effected by rule of court 
and it should always be in the courts’ further discretion 
whether the complaining witness should be notified and 
whether there should be general notice by publication. 

It would clear the prevailing atmosphere if the court should 
immediately promulgate a rule providing (1) at least seven 
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days’ notice to the complaining witness and the Bureau of 
Criminal Identification of the filing of every such motion, and 
(2) definite days for the hearing and determination in open 
court of such motions. This rather rigid rule of procedure 
could be altered when circumstances altered. 

The practice of jailing complaining witnesses in default of 
bail should be abandoned. Such witnesses should be released 
on their personal recognizance except in cases where the chief 
justice or acting chief justice orders otherwise for cause shown 
at a hearing in which the witness is represented by counsel. 
As, by hypothesis, these persons are indigent they must be 
afforded counsel at publie expense. 

The assigned counsel system should give way to the more 
modern, more efficient, more economical ‘‘publie defender’’ 
system. The greater success attending the assignment of all 
cases of all accused poor persons to one central responsible 
ageney has been demonstrated in Los Angeles. The legislature 
of California, in its last session, made provision for extending 
this system throughout the state. Because of the generally 
upset conditions in Cleveland it is recommended that, for the 
time being at least, this work be entrusted to quasi-public 
rather than public hands. The precedent of the New 
York Voluntary Defenders’ Committee is applicable. To ac- 
complish this improvement neither a statute nor an appro- 
priation is required. The work of representing poor persons 
in criminal eases is so closely analogous to the work of repre- 
senting poor persons in civil cases, now undertaken by the 
Legal Aid Society, that the two functions should be combined 
in one agency, as has been done in New York. This one legal 
aid organization should be created, supervised, and controlled 
by a special committee of the Bar Association which is the 
properly responsible body. Having available such an or- 
ganization, the courts could, and, if the organization merited 
confidence, would assign to its attorney, in charge of its 
criminal work, all the cases now entrusted to assigned counsel. 
In view of the general experience throughout the country it 
would be surprising if a budget of $32,500 (the cost of 
assigned counsel in 1920) did not enable such an organization 
to handle 528 cases, of which only 194 required trial, more 
efficiently and justly than they are now handled. To this 
quasi-publie defender office the Municipal Court judges could 
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refer cases when, in their opinion, the defendants needed 
counsel for a fair trial. This office would, in co-operation 
with the probation staff, be of material assistance in securing 
that information which the court needs to arrive at a just 
sentence. Finally, such an organization through its constant 
contact with the criminal work of the courts and through its 
reports would be the sort of guardian and watcher which is 
essential if the public is to be kept intelligently informed of 
what goes on in its legal institutions. 

The provision of law exempting citizens from jury duty for 
contributing to military organizations should be repealed 
forthwith. 

Whether or not the seemingly useless method of indictment 
by grand jury should be retained is only a part of the major 
problem of the reform of our whole criminal procedure. 
Although much has been done by the American Institute of 
Criminal Law and Criminology, no ideal system of criminal 
procedure has ever been worked out in this country. Our 
criminal procedure everywhere lags behind the civil. The 
only available safe path of progress seems to be the step by 
step process of constant experimentation, revision, and 
adaptation. 

Such work calls for a Judicial Council, a perpetual body, 
consisting of not less than five and not more than fifteen 
judges and lawyers appointed by the chief justices and hold- 
ing office during their pleasure. If a Judicial Council can be 
secured it is of minor importance whether that body has rule- 
making power or merely advisory power. A Judicial Council, 
which is a permanent commission on judicature, serves to 
connect up together all the parts of the judicial system which, 
for many reasons, it is impossible to co-ordinate through 
amalgamation. As it affords a clearing house of ideas, it 
becomes the advisory steering committee for the judicial busi- 
ness as a whole. Roughly, it is analogous to the board of 
directors in a large industrial company. The growing realiza- 
tion that only through some such body ean our courts be 
brought up to date and kept up to date is well attested by the 
fact that the Massachusetts Judicature Commission in its 1921 
report emphasizes the need for a Judicial Council as its 
cardinal recommendation. The conferences which are now 
held in Cleveland from time to time between representatives 
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of the Bar Association and the judges constitute a laudable 
step in this direction. 

The recommendations of a Judicial Council would be worked 
out in co-operation with other agencies in the community and 
would be presented to the courts, the bar, the legislature, or 
the publie as the case might be. Its recommendations would 
have the supreme merit of being based on a continuous study 
of the administration of justice. This is the converse of the 
method heretofore followed in America. The community has 
paid exclusive attention to its business affairs and has left its 
institutions to care for themselves, to stagnate, to be outgrown, 
or to become archaie as the life which these institutions were 
supposed to regulate rapidly altered its character and com- 
plexion in every particular. Periodically, when conditions 
became absolutely unbearable, a momentary attention would 
be given to the matter, a wave of reform would sweep the 
community, changes would be made with pathetie confidence 
that at last perfection had been attained, then interest would 
wane, the current of our national life would sweep swiftly on, 
crowing, altering, and developing, and in a few years the 
whole process would have to be repeated. If all the recom- 
mendations herein made had the power to give Cleveland a 
perfect administration of justice and were adopted tomorrow, 
in ten years’ time the courts would again show signs of break- 
ing down. This is inevitable. Law regulates life. Life is 
constantly in flux and it will break down any static organiza- 
tion. To keep our legal institutions abreast of the times the 
formation of a Judicial Council is earnestly recommended. 

Assuming that the Municipal Court is to retain a portion of 
criminal jurisdiction, then steps should be taken to recognize 
the fact that it is a court of equal dignity, responsibility, and 
importance with the Court of Common Pleas. It is not an 
petty’’ 


“ec 


‘‘inferior’’ court, nor does its business consist of 
eases. In its work for the prevention of crime and the ineul- 
‘ation of respect for our institutions it is the supreme court 
in importance if not in rank. The judges of the Municipal 
Court should be selected under the plan earlier suggested ; 
and they should be paid as much as the judges of the Court 
of Common Pleas. 

The city should at once furnish not merely decent but really 


suitable accommodations so that the criminal sessions and the 
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criminal division of the clerk’s office may be housed in a 
manner compatible with the dignity of their work. 

In a properly formal environment the general slackness and 
lack of decorum should disappear or should be made to dis- 
appear. In this general brushing up process, the system of 
clerk’s records should be modernized. Primarily the ledger 
or docket system should be employed and on the page assigned 
to each case (entered numerically and cross-indexed alpha- 
betically) all the facts in the history of the case should be 
entered. Through the use of standardized headings, which is 
easily possible because all cases follow the same general 
routine, it then becomes feasible without enormous labor to 
draw off and compile those general controlling facts and tables 
which enable a chief justice to actually be an executive head 
and which the public are entitled to have interpreted and 
reported to them through court reports and the press. 
Although the detail of a clerk’s office must be left to the clerk, 
it is important that the process of revising should get down 
to details and that all such slack practices as the stamping of 
both judges’ names on the docket—which is nothing more or 
less than a false reeord—should be eliminated. 

.The elimination of the ‘‘shyster’’ lawyer who gets his cases 
through ‘‘runners’’ is difficult. Of all methods that have 
been tried the work of the publie defender in Los Angeles is 
the most efficacious and therefore, if a proper quasi-public 
defender office is established in Cleveland, it is reasonable to 
suppose that the nefarious business of the ‘‘runners’’ may be 
curtailed to the point where it will no longer be profitable. 
The ‘‘shyster’’ lawyer in so far as he transgresses the law 
or the ethies of the profession by solicitation must be dealt 
with by the Bar Association. 

This evil, as well as that of the professional bondsman, can 
automatically be further reduced by the proper use of the 
summons instead of an arrest in eases involving minor offences 
and violation of city ordinances. 

The peeuliar proceeding used in the Municipal Court called 
the ‘‘motion in mitigation’’ has no place in a proper ad- 
ministration of justice and should be abolished. 
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3. Civic RESPONSIBILITY. 

A persistent effort has been made in all these pages to bring 
home the fact that the tradition of respect for law and of civie 
pride in our legal institutions is by far the most compelling 
foree for justice. Tradition is our heritage of social experi- 
ence. It is the conscience of the group and it affects every 
citizen, every witness, every lawyer, every judge in the com- 
munity. Like conscience, it becomes dulled through scorn 
and neglect. 

Cleveland’s traditional spirit and sense of civie responsi- 
bility must be awakened. Brass bands will not do it, but 
through education and the actual undertaking of work for 
the public good much may be accomplished. Let the leaders 
of the community lead. There are at least two points where 
an immediate attack may be begun. If the publie conscience 
refuses to condone perjury, convictions will follow. Extended 
perjury cannot exist without some lawyers taking some part 
in it. A lawyer who knowingly permits perjury to be com- 
mitted in court is a false minister of justice and should be dis- 
barred. Jury service must become again an accepted civic re- 
sponsibility. It might serve the purpose for the Chamber of 
Commerce, the Civie League, the labor unions and other or- 
ganizations professing an interest in public welfare to compare 
jointly their membership lists with the lists of the Jury Com- 
missioners to determine how many of their members fail to 
qualify for jury service and why. 

No outsider can hope to do more than to try to point the 
way. For all these recommendations there must be supplied 
by Cleveland men those details which are always required for 
the successful adaptation of general principles to particular 
local conditions. 

Here is a definite cali for immediate, practical publie serv- 
ice. To study, digest and weigh these recommendations 
requires patient, self-sacrificing effort and to actually apply 
those which commend themselves will require courage and 
persistent effort. If this task is earnestly undertaken by the 
community, it may be that from the very undertaking will 
begin a resurgence of the tradition of civie pride that in for- 
mer years gave Cleveland her pre-eminence. 





























PROFESSIONAL PRIVILEGE. 
(Clippings from ‘‘ Solicitors’ Journal,” 1921.) 
PRIVILEGE OF MepicaAL WITNESSES. 

‘“*It is clear that the Courts are likely to be troubled in the 
future with an ever-recurring difficulty where medical wit- 
nesses are concerned. The Medical Profession, in its Council 
assembled, has again and again decided that doctors ought not 
to disclose communications made to them by a patient under 
the seal of medical secrecy. The Courts have again and again 
decided that no such privilege can be claimed either by a 
medical or a clerical witness. The only professional class 
who can refuse to answer in the witness box relevant ques- 
tions, the reply to which would be a breach of professional 
confidence, are lawyers; and even in their case the privilege 
is of a strictly limited character. But doctors and ministers 
of religion are bound by considerations which some of them 
feel to be even more sacred than the law of the land not to 
answer such questions. An illustration of the difficulty now 
constantly arising is afforded by Needham v. Needham and 
Bennett (Times, 9th ult.) a divorcee trial before Mr. Justice 
Horridge. Here a medical witness, the Superintendent of the 
Chester Venereal Clinic, objected to disclosing certain matters 
affecting a patient who attended the Clinic. He pleaded not 
only professional secrecy, but also the positive orders of the 
Ministry of Health, contained in their regulations for such 
Clinies, forbidding medical officers to depart from the strict 
rule of absolute secrecy concerning patients who attended 
such institutions. The reasons for such a policy in such a 
sase are obvious. But the learned judge had no option, in the 
existing state of the law, except to tell the witness that the 
question must be answered unless some public statutory enact- 
ment conferring this privilege in express terms could be 
quoted ; and the doctor under protest gave the desired replies. 
The same method of protesting but finally answering under 
protest, is being generally adopted by medical men in like 
eases. The effect must be to draw public attention in due 
course to the grave injustice of the present rule of evidence 
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on this point, with the result that some amendment of the 
law may, sooner or later, be obtained. It seems regrettable 
that no attempt has been made to remove it in any of the 
Public Health Statutes. 


THE PRIVILEGE OF SOLICITORS IN RESPECT OF CLIENT’S 
COMMUNICATIONS. 


‘‘It may be worth while reminding our readers here that 
there is one very considerable exception to the general rule 
that a solicitor (or barrister) cannot be required to disclose 
any communication made to him by a elient concerning his 
ease while the solicitor was acting as his legal adviser. This 
exception is often expressed as being that the privilege does 
not extend to communications made in the furtherance of 
any criminal or fraudulent purpose; Rex. v. Cox & Railton 
(1884, 14 Q. B.D. 153). So expressed the exception seems 
reasonable enough, but unfortunately no clear definition 
exists of the phrase ‘furtherance of any criminal or fraudulent 
purpose.’ It is, too, a matter for the Court to decide in the 
circumstances whether or not the communication claimed to 
be privileged was made with such a purpose or otherwise. 
The Court necessarily gives its decision before it knows the 
nature of the communication, so that its decision is not always 
likely to be based on a sufficient or satisfactory view of the 
situation. In the leading case, just quoted, the two prisoners 
were indicted for a conspiracy to defraud Henry Munster. 
Railton had been the defendant in a libel action brought 
against him by Munster, in which the latter obtained forty 
shillings damages and costs. Exeeution was levied to meet 
these costs. The sheriff was met by a bill of sale from Railton 
to Cox. Railton and Cox had previously been partners, but 
a deed was produced by Railton to show that the partnership 
had been dissolved before the judgment, whereas in fact it 
was dissolved after it had taken place. Railton and Cox had 
consulted their solicitor as to the possibility of defeating the 
execution by a bill of sale. At the trial the Crown subpeenaed 
the solicitor; a plea of privileged communication was over- 
ruled ; he was directed to answer the question. The Court of 
Crown Cases Reserved held that the evidence had been rightly 
admitted, and said that when, upon the trial of a client, the 





hi isadaih Si 


Yenc 














ar 








199 


solicitor is called to disclose what passed between him 
and the accused at the professional consultation, the Court 
must, upon the special facts of each particular case, judge of 
the admissibility of the proposed evidence. The fact of the 
consultation being held before or after the commission of the 
offence is not decisive, but very important. If the consulta- 
tion is held before the offence is committed, there is something 
like a presumption of fact that the object of the client in 
asking the solicitor’s advice as to the legality of his proposed 
conduct was a fraudulent one. He wanted to discuss how he 
could most easily commit an offence on which his mind was 
bent. This seems rather a strong view to take. It is rather 
unsatisfactory that solicitors should be required to disclose 
confidences received in such circumstances; happily it is not 
often that a case arises, so that the point is somewhat aca- 
demic. But in the ease of doctors, the question is always 
coming up, and may be regarded as a burning question of 
medical etiquette.”’ 


Note. 

How far the question is academie and how strong the 
presumption is in the case of lawyers are questions likely 
to vary, not only in individual cases, but from time to 
time and place to place, with the strength of professional 
standards and the tone of the bar. There is a growing 
impression that there is room for an improvement in 
these respects. 


F. W. G. 
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SHOULD THE STATE UNDERTAKE LEGAL AID 
WORK AS A PUBLIC FUNCTION? 
The Judicature Commission dealt with this subject as 
follows (see report pp. 123-126) : 


‘“The development of legal aid societies during the 
past twenty years throughout the country is one of the 
striking developments in the profession. The work of 
the Boston Legal Aid Society has been a marked success. 
It deserves all the support which a generous community 
is ready to contribute to one of the most important ‘so- 
cial’ experiments of recent years. 

‘*It has been suggested that the state should take over 
this work as an established public function, to be con- 
ducted under judicial control as part of the administra- 
tive work of the judicial system, but for the present, we 
believe that such work should be left to private organiza- 
tions supported by individual contributions.’’ 


On the subject of ‘‘ public defender’’ the commission quotes 
a careful statement of Mr. James Bronson Reynolds and then 
says: 

‘In Massachusetts, the experiments with a voluntary 
defender have not been developed as they have been in 
New York. The funds of the legal aid society have not 
been sufficient to enable them to meet fully the need of 
assistance in regard to civil business and, accordingly, 
there has been no opportunity for them to develop the 
criminal side of the work. In view of the experimental 
stage of this work we cannot make any definite recom- 
mendation but believe that the subject is worthy of care- 
ful study.’”’ 


In Los Angeles there is a ‘‘public’’ defender named by 
the county board of supervisors. In Connecticut he is named 
by the judges of the Superior Court. In New York there is 
now a ‘‘voluntary’’ defender combined with the Legal Aid 


























201 


Society which began as other societies of the kind have begun 
by confining their activities to the civil business. 

The conditions leading to these experiments are described 
in Mr. Smith’s ‘‘ Justice and the Poor’’ and on page 149 he 
Says: 


‘‘in the mind of the bar and of the community in general 
... the legal aid organization is still a charity. The 
directors of legal aid societies and the attorneys in 
charge have nearly all, through their closer contact with 
the work, come to an appreciation of the fact that they 
are engaged in essentially a public undertaking and 
that they have a part in the administration of justice.’’ 


It is true that these societies and the attorneys connected 
with them are doing an important publie work which is of 
growing importance to the administration of justice. The Bos- 
ton society has advanced beyond the merely experimental stage. 
All that it needs is more generous contributions to develop its 
work more fully. Similar societies in other places might 
well be organized and deserve the generous attention and sup- 
port of public spirited citizens in the different communities. 
While the work is still regarded as charity by many people, 
it should be realized that it is one of the most important and 
effective charities, when properly conducted, that can be 
developed in the interest of better government. 

As far as the criminal side of the work is concerned, the 
development of this as a branch of the work of legal aid 
societies also deserves the support of the community, and those 
who are opposed to the idea of a public defender should re- 
member that the term ‘‘publie defender’’ is indiscriminately 
used and that the same reasons which lead men to object to 
the creation of such a public official do not apply to the devel- 
opment of such work as a branch of a legal aid society in the 
manner now being tried in New York. 

The arguments in favor of taking over the work as a public 
function of government are obvious and arise from the public 
nature of the undertaking. 

While it is possible that this work may be taken over by the 
state at some future time, many believe that in its present 
stage of development and very probably its permanent con- 
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tinuanee can be more carefully planned, studied and guided 
scientifically in the interest of the public under private con- 
trol as a voluntary experiment of public-spirited citizens, 
supported by private subscription or endowment like many 
of our great hospitals, and that it is better that such a move- 
ment should be so developed and placed upon a sound prac- 
tical working basis, not only in facet, but in the minds of the 
bar and the community before considering the question of tak- 
ing it over as a department of government. 

In order to provoke discussion, some of the reasons for this 
view are called to the attention of the bar. The question runs 
into the larger problem of overloading government. The 
present tendency to make the government undertake so many 
different branches of activity in the management of matters 
formerly conducted by private enterprise is a tendency of very 
doubtful value to the community as a whole. When govern- 
ment undertakes to do too many things, it becomes top-heavy 
with the result of lowering the standard of work all along 
the line. 

It is unquestionably the function of the state as far as is 
practically possible to provide opportunities for a fair and 
prompt judicial hearing for controversies and without un- 
reasonable expense. This was the basis of the recommenda- 
tion of the procedure for the collection of small claims which 
was adopted by the legislature. When, however, it is sug- 
gested that it is the duty of the state to take over the legal 
aid work in its various branches as a public function, we 
approach a very different question. 

There is a great deal of indiscriminate assertion about the 
duties of the state’’ which is generally accompanied by en- 
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thusiastic remarks about the demands of ‘‘social’’ justice. 
In one sentence noticed recently in the remarks of a very 


discriminating writer, he mentions three different kinds of 
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justice, ‘‘social justice, legal justice,’’ and ‘‘economie jus- 
tice.’’ I have no desire to be hypercritical as to the use of 
these terms, which are so common, in connection with the prob- 
lems of readjustment with which society is struggling, but it 
is important to remember in connection with problems of 
legislation and particularly the legislation relative to the 
courts that the use of such exhortatory adjectives beyond cer- 
tain limits is apt to obscure rather than to help the discussion 
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when the problem is to think clearly about the best arrange- 
ments for securing ‘‘justice’’ without any adjective attached 
to it. The excessive use of adjectives prevalent in this gen- 
eration is perhaps partly due to the recognition of the highly 
developed American fact that ‘‘it pays to advertise’’ in some- 
what extravagant terms. 

When it is said that it is the duty of the state to do this 
and that, it must be remembered that the development of the 
public duties of a state or any other collective body cannot, 
except in theory, grow any faster than the practical ability 
of the state, or of the collective body concerned, to perform 
satisfactorily the functions sought to be imposed upon it, 
in addition to other important functions which have already 
been assumed. 

The state is nothing but ‘‘all of us’’ and in a country, in 
which the development and strength of the institutions has 
resulted largely from the efforts of individuals and the devel- 
opment of individual initiative and the encouragement of 
individual publie spirit and interest, there are in the present 
stage of civilization a good many limitations on the collective 
capacity of ‘‘all of us’’ to do things well. Those limitations 
are likely to remain more or less as they are for a good many 
years to come in spite of modifications in this or that direction 
as the result of experiment. 

While those limitations remain, as a practical matter, is 
it not safer that ‘‘all of us’’ should not undertake to do too 
many things which private organizations can do better? 
Does not this reason apply with peculiar force to the proposal 
to undertake ‘‘legal aid’’ as a state function ? 

Will not the interests of justice in the administration of 
the criminal law and the popular respect for law, be better 
served if the legislature and the courts devote their attention 
to the problem of so arranging judicial work as to result 
in the trial of cases to reduce the congestion of criminal busi- 
ness and restoring the normal functions of district attorneys 
than by the creation of new officials to take over legal aid 
work, whether civil or criminal? It seems to be generally 
agreed by those who have studied the subject that it would 
be essential to the ultimate success of the work as a public 
undertaking that it should be under judicial control, and the 
fact that present and probable future conditions seem to 
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eall for a very considerable extension of the administrative 
duties and responsibilities of the judiciary, which will require 
much careful attention, is an additional reason why responsi- 
bility of these newer experiments of legal aid should not be 
added to the problems of the courts at this time. 

As already suggested these views are expressed tentatively 
for the purpose of provoking discussion. There can be no 
question that the effective development of legal aid work, both 
on the civil and criminal side will help enormously in meeting 
the administrative problems of justice with which the country 
is faced. 


7. W. @ 
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DISCUSSION OF THE RECENT OPINION AS TO MUNI- 

CIPAL LIABILITY FOR LOOTING BY RIOTERS. 

NorTHAMPTON, Mass., August 27, 1921. 
Editor Massachusetts Law Quarterly: 

Dear Sir,—Doubtless you have read the only decision in 
the last Banker & Tradesman to the effect that because store- 
keepers whose stores were broken into and looted at the time 
of the policeman’s strike did not lose their stock of goods 
by destruction but by being stolen, they have no remedy. The 
reasoning strikes me with surprise. If a great mob break 
into a store and each one of them takes a piece of goods the 
Court presumes it was stolen instead of destroyed, while so 
far as the storekeeper is concerned his property is destroyed. 
The remedy of looking after the thief is purely theoretical. 

I should like to see a minority opinion filed. 


Yours truly, 
JoHN C. HAMMOND. 


EXTRACT FROM THE OPINION OF THE SUPREME JUDICIAL 
CourT IN YALENEZIAN Vv. BostoN AND GoopMAN v. Boston, 
DECIDED May 31, 1921 (B. & T., Aug. 20, 1921, p. 450). 

‘“These are actions of tort, brought under R. L. ¢ 211, s. 8, 
to recover of the defendant three-fourths of the value of cer- 
tain personal property of the plaintiff, alleged to have been 
destroyed or injured by twelve or more persons ‘riotously or 
tumultuously assembled’ on the evening of September 9, 1919, 
and the morning of September 10, 1919. 

**Section 8 reads: ‘If property of the value of fifty dollars 
or more is destroyed or if property is injured to that amount 
by twelve or more persons who are riotously or tumultuously 
assembled, the city or town within which the property was 
situated shall if the owner of such property uses all reasonable 
diligence to prevent its destruction or injury, and to procure 
the conviction of the offenders, be liable to indemnify the 
owner thereof in an action of tort to the amount of three- 
fourths of the value of the property destroyed or of the amount 











206 


of such injury thereto, and may recover the same against any 
or all of the persons who destroyed or injured such property-’ 


‘*No decisions upon the statute have been rendered in this 
Commonwealth. It is plain no common law right of the plain- 
tiffs has been violated. Hathaway v. Everett, 205 Mass. 246. 
It is not contended but that the evidence tended to show that 
the plaintiffs used all reasonable diligence to prevent the de- 
struction or injury to their property, and to procure the con- 
viction of the offenders. 

‘‘The statute is not in derogation of any common law right 
of the defendant; it is the principle of making all members 
of a territorial or municipal division sureties for each other in 
criminal matters, which has found voice in England in the 
statutes of hue and ery, of robbery, and the protection of 
property from violence. 

**1 Bl. Comm, 114, 115, 116. Pinkney v. Rutland, 2 Saund. 
374. Crabbe Hist. of England, 189 Stat. of Winchester, 1 St. 
13 Edw. 1, p. 2, ¢. 3, re-enacted 28 Edw. III, e. 2. St. 27 
Eliz. ¢. 13, s. 2. 1 George I, ¢. 5, s.s. 1-7. The object of these 
statutes, and the policy of the particular statute and similar 
statutes, is ‘to make good at the public expense, the losses of 
those who may be so unfortunate, as without their own fault 
to be injured in their property by acts of lawless violence of a 
particular kind which it is the general duty of the govern- 
ment to prevent.’ Such an act is both remedial and penal. 
‘It is remedial so far as it provides compensation to the per- 
son whose property has been destroyed, and penal so far as it 
throws the burden of that compensation on the municipality 
within whose borders the destruction took place.’ In this 
aspect the statute is to be construed liberally and in such a 
way as shall tend to suppress the mischief. Under Nill v. Man- 
chester, 45 N. H. 214, 221 (1864). Darlington v. Mayor of 
New York, 31 N. Y. 164 (1865). Chicago v. Sturgis, 222 U.S. 
313, 323 (1911). County of Allegheny v. Gibson’s Son & 
Co., 90 Pa. St. 397. 

**We think every element of the crime of riot could reason- 
ably be found present. There was evidence that more than 
twelve persons were tumultuously assembled; there was evi- 
dence that from the crowd twelve or more persons broke into 
and entered the stores of the plaintiffs in the night time; 
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there was evidence that fifteen or twenty persons with a com- 
mon purpose of larceny entered the store and carried away 
from the stores personal property, and by concert of action 
gave aid, assistance and countenance to each other. 

‘*In the Goodman case a remaining question is raised by 
the request to rule that ‘If the evidence shows that the prop- 
erty of the plaintiff was stolen from the premises, the de- 
fendant is not liable under section 8, ¢. 211, of the Revised 
Laws.’ With limitations the statute gives to owners compen- 
sation for property destroyed or injured by persons while 
assembled in a riot. By force of its express provision the 
statute has relation only to property situated in the city or 
town where it is destroyed or injured. Destruction of prop- 
erty or injury to property with a local situs, naturally im- 
ports the physical existence of a tangible thing which may be 
the subject of property. A theft of property does not signify 
that the thing stolen has been destroyed or injured; it im- 
ports only an injury to the possessory right of the general or 
special owner to use and enjoy the thing which is capable of 
being stolen, by taking and carrying it away. By theft the 
owner does not lose the title or right to possession of the 
stolen property. He may retake it whenever and wherever 
he can find it; and he can have for his assistance any force 
of the criminal and civil law. The statute awards compensa- 
tion within its terms, to owners of property destroyed or in- 
jured as a matter of favor, of public policy and not of right. 
It follows that there can be no incongruity in denying compen- 
sation for injury to property and property rights which are 
without the purview of the statute. Wells Fargo & Co. v. Jer- 
sey City 219 Fed. Rep. 699. On the other hand the cases of 
Sarles v. New York, 47 Barn. (N. Y. 447, affirmed on appeal 
in 96 N. Y. 651, Solomon v. Kingston, 24 Hun. 562, Balti- 
more Vv. Poultney & Trimble, 25 Md. 107, Spring Valley Coal 
Co. v. Spring Valley, 65 Ill. App. 571, support the contention 
of the plaintiff, that to steal property is to destroy property, 
within the meaning of statutes having provisions similar to 
the statute under which this action is brought. 

‘‘In each case, in the opinion of a majority of the Court, 
the Appellate Division of the Municipal Court, ‘Report Dis- 
missed,’ should be reversed and an entry of judgment for the 
defendant be entered.”’ 
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DISCUSSION OF THE OPINION. 

The letter above quoted, from a veteran of the bar of Mr. 
Hammond’s experience and standing, is a sufficient introdue- 
tion to a discussion of the subject. 

Mr. Hammond’s reaction on this opinion seems a natural 
one. It is difficult to reconcile the statement that ‘‘the 
statute is to be construed liberally and in such a way as shall 
tend to suppress the mischief’’ with the result reached by the 
Court which, as explained in the opinion, is contrary to the 
decisions in New York, Maryland and Illinois cited by the 
Court. The case of Wells Furgo & Co. v. Jersey City, 219 
Fed. 699, referred to, not as a direct, but as a persuasive 
authority, does not go far in supporting the conclusion of 
the Court for that case merely decided that the damage to 
‘*property’’ for which the city was liable under the New 
Jersey statute did not include damage from interruption of 
business as the word ‘‘property’’ was used in the more com- 
mon and limited sense of tangible property. 

The Yalenezian and Goodman eases arose on a report from 
the Appellate Division of the Boston Municipal Court. The 
Appellate Division, consisting of Chief Justice Bolster and 
Judge Dowd, Judge Burke dissenting, ruled in favor of the 
plaintiff on the point under diseussion in an opinion on file in 
these cases. Judge Burke dissented on the following grounds: 


‘**To hold that larceny is included within the terms of 
‘property destroyed’ or ‘injured’ within the wording of 
this statute is an enormous step in judicial legislation. 
This broadening of the terms of the statute might involve 
cities and towns in unlimited liability, and of a character 
peculiarly liable to false and exaggerated claims. In the 
reading of this statute it seems to me that this was the 
very thing the legislature intended to avoid.’’ 


The reasoning of the courts of New York, Maryland and 
Illinois which supported the plaintiff’s position is briefly 
stated in the opinion of Learned, P. J., in Solomon v. Kings- 
ton, decided in 1881 in the Supreme Court of New York 
(24 Hun. 562 at 564) as follows: 


**The evident meaning of the act . . . is to com- 
pensate persons who suffer in their property by reason of 
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mobs and riots. It could make no difference whether the 
rioters actually destroyed the personal property on the 
premises of Solomon, or whether they took it out of his 
premises and then actually destroyed it, and whether 
they destroyed the boots and shoes by cutting them to 
pieces or by wearing them out would matter very little 
to the plaintiff. We think that the fair meaning of the 
act is that given in Sarles v. New York (47 Barb. 447) ; 
that the property was destroyed as to the plaintiff when 
the rioters carried it off. Plunder, as well as wanton in- 
jury, is usually the work of such rioters; and the result 
to the injured person is the same from either wrong 
doing.’’ 


In the Spring Valley Case, 65 Ill. App. 591, the Court cited 
the above decision and added ‘‘We think this is but a 
reasonable construction to place on the act’’ (of Ill.). The 
Solomon case was affirmed without opinion in 1884 by a 
unanimous Court of Appeals in New York consisting of 
Ruger, C. J., and Andrews, Rapallo, Miller, Earl, Danforth 
and Finch, J. J. 

The question was carefully and ably briefed by counsel on 
both sides before the Massachusetts Court except on one point 
which might, perhaps, have been more fully discussed both 
by Court and counsel. In the briefs and in the opinion the 
discussion turns largely on the meaning of the word ‘‘de- 
stroyed,’’ but the Massachusetts statute, noted above in the 
opinion, says ‘‘If property . . . is destroyed or if prop- 
erty is injured to that amount.’’ This clause relating to in- 
jury is not separately discussed. By a ‘‘liberal’’ construction 
which is admittedly to be given to the statute the clause may 
throw light on the whole statute. The Oxford dictionary 
gives two equally common meanings to the word ‘‘injure’’: 
1, to wrong, 2, to damage, ete. Now the Court in the case 
under discussion states that the object of these statutes is ‘‘to 
make good at the public expense, the losses of those who may 
be so unfortunate, as without their own fault to be injured 
in their property,’’ ete. Ergo ‘‘the statute is to be construed 
liberally and in such a way as shall tend to suppress the mis- 
chief.’’ 


In this description of the object of the statute the words 
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‘losses of those’’ who are ‘‘injured in their property’’ do 
not seem to limit the word ‘‘injured’’ necessarily to a strict 
sense of damage or partial destruction. While tangible 
‘*property’’ is the subject with which the statute concerns 
itself, the purpose of the statute, like one of the purposes of 
such statutes as the Workmen’s Compensation acts, is to 
prevent thé injury by throwing the risk of loss resulting 
from the injury onto the ‘‘business,’’ in this case of govern- 
ment, in the maintenance of law and order. A ‘‘liberal’’ 
construction, therefore, of the words, ‘‘if property is de- 
stroyed or if property is injured,’’ does not seem necessarily 
to confine the idea to the thing, which is the subject of ‘‘ prop- 
erty,’’ but might reasonably include equally, if the idea of the 
‘*losses of those injured in their property,’’?. e., the ‘‘wrong”’ 
to or violation of the rights or ‘‘property’’ of owners of the 
things. Furthermore the mere touching of the plaintiff’s 
goods by the rioters was a legal ‘‘injury’’ and the extent to 
which that touching went, whether by soiling or tearing or 
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carrying away and selling or wearing or throwing away, seems 
a question merely of the degree of injury. 

It seems clear that some such idea is in the background of 
the opinion above quoted, of Learned, P. J., in the Solomon 
ease, which convinced the unanimous Court of Appeals of 
New York, and neither the reasoning of the Massachusetts 
Court in the Yalenezian case nor the practical reasons of Judge 
Burke in the Municipal Court seem to furnish a convincing 
answer to the New York judgment. The Court says that 
‘*By theft the owner does not lose the title or right to pos- 
session of the stolen property. He may retake it whenever 
and wherever he can find it; and he ean have for his as- 
sistance any force of the criminal and civil law.’’ But, as 
Mr. Hammond points out, ‘‘the remedy of looking after the 
thief is purely theoretical.’’ In an action of trover the 
owner is not limited to his right to get the property back if 
he can. He can recover its value and it is suggested that the 
purpose of the statute under discussien is to impose on the 
city a modified liability in tort as an indirect converter of 
the goods of the owner. This view is offered, not for the pur- 


pose of straining the idea but of suggesting what seems a nat- 
ural purpose of the statute ‘‘liberally’ 


> 


construed and ‘‘tend- 
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ing’’ more ‘‘to suppress the mischief’’ than the stricter con- 
struction adopted by the Massachusetts Court. 

The intellectual standard, or point of view, professedly ap- 
plied by Courts in the interpretation of constitutions and 
statutes is somewhat variable and not always clear. A new 
figure has recently appeared in the field of legal fiction in 
this connection. The profession has long been familiar with 
that romantic hero, the ‘‘ Average, Reasonable, Prudent Man,”’ 
and, however vagarious his conduct may seem at times, he is 
nevertheless a fairly consistent person who really embodies 
the idea of the ‘‘rule of reason’’ introduced by Chief Justice 
White into the interpretation of the Acts of Congress and ad- 
mittedly the idea at the basis of the common law, at least 
since the days of Lord Coke. But in a recent opinion our 
Court has introduced us to ‘‘the mind of the ordinary legisla- 
tor and voter’’ and what he ‘‘would naturally infer from 
. . . Wwords’’ as an important guide to judicial interpreta- 
tion. (See Tax Commr. v. Putnam, 227 Mass. 522-528; see 
also a recent opinion of Mr. Justice Holmes, . . . 252 
U.S. 219-220.) If this is simply another description or dress 
of the Average Reasonable Prudent Man we may accept the 
costume. But if a new figure is to be introduced as a con- 
trasting or conflicting force, he is likely to prove a disturbing 
factor very difficult to follow and the drama of the law is 
likely to become, as it seems unnecessarily, more complicated 
and less certain than it is. 

Returning now to the statute under consideration, it seems 
difficult to attribute to the ‘‘ordinary legislator’’ or the ‘‘ ordi- 
nary voter’’ or the ‘‘ordinary legislator and voter’’ any par- 
ticular views or instincts of generosity or parsimony as to 
the intended meaning of the words used, so that he does not 
help us much. But if we attribute to the ‘‘ordinary legisla- 
tor’’ the views of the ‘‘ Average Reasonable Prudent Man’’ 
occupying a seat in the legislature, we may get some as- 
sistance. This riot statute was first passed in 1839, partly, 
no doubt, as pointed out in the briefs, as a result of the anti- 
Catholic riots in Charlestown in 1834, when the Ursuline 
Convent was burned, and the Broad Street riot of 1837, when 
several buildings were burned; but the statute was not con- 
fined to sectarian riots and the Average Reasonable Prudent 
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Man of 1839, who had not then a rival in legal fiction, whether 
as legislator or voter, knew what a riot meant and that fine 
lines as to the nature and incidents of the torts committed 
were not applicable to the situation. Did he not intend a dose 
of ‘‘ preventive medicine’’ of an effective character for the lax- 
ity incident to government? The statute has remained on the 
books ever since 1839. In 1866 the New York statute of 
similar character was construed by the Superior Court in 
the Sarles case to cover looting and this reaffirmed in New 
York in 1881 in the Solomon case which was approved by 
the Court of Appeals in 1884. There is nothing new about 
looting. Some of our revolutionary patriot ancestors knew 
how to do it. Is not the reasoning of Learned, P. J., in the 
Solomon case more convineing as to the meaning of the Aver- 
age Reasonable Prudent Man in the legislature of 1839 than the 
stricter views of the majority of the Court in the Yalenezian 
ease? And is it not more persuasive than the controversial 
ruling of the Treasury Department, subsequently reversed by 
the Supreme Court of the United States, as to the meaning 
of the federal income tax amendment relied on as an indica- 
tion of popular understanding by the majority of the Court in 
Tax Commr. v. Putnam? 

The fact that the statute assumes it to be the business of the 
government to proceed against the rioters rather than to merely 
provide the ‘‘assistance’’ of ‘‘any force of the criminal and 
civil law’’ to the injured property owner and expressly sub- 


‘ 


rogates the government to the civil remedy of the property 
owner, seems an additional reason for saying that the intention 
was to make the government an insurer against looting in 
riots. Practical reasons for the statute, of course, are the 
peculiar difficulty of securing evidence as to the identity of 
the particular rioters, and their probable lack of financial 
responsibility even if identified. 

While this discussion of the decision is in a somewhat con- 
troversial form, it is not intended to suggest that the question 
is free from difficulty. It was a matter of doubt which is now 
settled; but the question remains whether the legislature 
should expressly extend the statute to cover looting in the 
future riots. 


The strongest reason for the somewhat strict interpreta- 
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tion of the majority of the court seems to be the statement 
that the statute ‘‘awards compensation . . . as a mat- 
ter of favor, of publie policy and not of right’’ combined with 
Judge Burke’s suggestion of the danger of ‘‘involving cities 
and towns in unlimited liability and of a character peculiarly 
liable to false and exaggerated claims.’’ These considerations 
warrant the court in holding the legislature to the responsi- 
bility of making the statute clearer when such consequences 
are involved. 


F. W. G. 


NOTE 


The following suggestive passages from the late John C. Gray’s ‘Nature and Sources 
of the Law” (2nd edition just published) deserve consideration also in discussing a question 
of this kind. They add support, perhaps, to the opinion of the majority of the court. 


“It may be urged that if the Law of a society be the body of rules applied by its 
courts, then statutes should be considered as being part of the Law itself, and not merely 
as being a source of the Law; that they are rules to be applied by the courts directly, 
and should not be regarded merely as fountains from which the courts derive their own 
rules. Such a view is very common in the books. And if statutes interpreted themselves, 
this would be true; but statutes do not interpret themselves; their meaning is declared by 
the courts, and it is with the meaning declared by the courts, and with no other meaning, 
that they are imposed upon the community as Lew. 

A statute is the expressed will of the legislative organ of a society; but until the 
dealers in psychic forces succeed in making of thought transference a working controllable 
force (and the psychic transference of the thought of an artificial body must stagger the 
most advanced of the ghost hunters), the will of the legislature has to be expressed by 
words, spoken or written. r 

A fundamental misconception prevails, and pervades all the books as to the dealing 
of the courts with statutes. Interpretation is generally spoken of as if its chief function 
was to discover what the meaning of the Legislature really was. But when a Legislature 
has had a real intention, one way or another, on a point, it is not once in a hundred 
times that any doubt arises as to what its intention was. If that were all that a judge 
had to do with a statute, interpretation of statutes, instead of being one of the most 
difficult of a judge’s duties, would be extremely easy. The fact is that the difficulties of 
so-called interpretation arise when the Legislature has had no meaning at all; when the 
question which is raised on the statute never occurred to it; when what the judges have 
to do is, not to determine what the Legislature did mean on a point which was present 
to its mind, but to guess what it would have intended on a point not present to its mind, 
if the point had been present. If there are any lawyers among those who honor me with 
their attention, let them consider any dozen cases of the interpretation of statutes, as they 
have occurred consecutively in their reading or practice, and they will, I venture to say, 
find that in almost all of them, it is probable, and that in most of them it is perfectly 
evident, that the makers of the statutes had no real intention, one way or another, on the 
point in question; that if they had, they would have made their meaning clear. . . .” 
(pp. 170-173). 
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GRAND JURIES, THE MEANING OF THE PHRASES 
“THE LAW OF THE LAND”’ AND ‘‘DUE PROCESS 
OF LAW,’’ AND THE EXTENT OF THE CON- 
STITUTIONAL POWER OF THE MASSACHU- 
SETTS LEGISLATURE TO CLASSIFY OFFENSES 
AND REGULATE CRIMINAL PROCEDURE. 

The constitutional history of the relation between the people 
of the Commonwealth, acting through their government, and 
the individual citizen, so far as it relates to the institution of 
proceedings against an individual for a criminal offense, is 
interesting and rather curious and, as it directly affects cer- 
tain questions in the administration of the criminal law today 
and is to some extent a cause of the congestion of criminal 
business in the Superior Court, an account of it may throw 
light on questions of administration. 

The Constitution of Massachusetts does not specifically men- 
tion indictment by a grand jury, but Article XII of the Bill 
of Rights provides that : 


‘“No subject shall be held to answer for any crimes or 
offense, until the same is fully and plainly, substantially 
and formally, described to him; or be compelled to accuse, 
or furnish evidence against himself. And every subject 
shall have a right to produce all proofs, that may be 
favorable to him; to meet the witnesses against him face 
to face, and to be fully heard in his defence by himself, 
or his counsel, at his election. And no subject shall be 
arrested, imprisoned, despoiled, or deprived of his prop- 
erty, immunities, or privileges, put out of the protection 
of the law, exiled, or deprived of his life, liberty, or 
estate, but by the judgment of his peers, or the law of 
the land. 

And the legislature shall not make any law that shall 
subject any person to a capital or infamous punishment, 
excepting for the government of the army and navy, 
without trial by jury.’’ 

















Article XIII is as follows: 


‘*In criminal prosecutions, the verification of facts, in 
the vicinity where they happen, is one of the greatest 
securities of the life, liberty, and property of the citizen.’’ 


It is obvious that the last sentence of Article XII and 
Article XIII specifically provide the right to trial by a jury, 
‘*in the vicinity’’ where the offense is committed, and there 
has never been any question of the right of the individual 
accused of a criminal offense to a trial by jury. The question 
of the.exact meaning of the words, ‘‘in the vicinity’’ in the 
thirteenth article does not concern the present discussion, al- 
though the law is clear that in Massachusetts the words in 
the constitution mean ‘‘State’’? and not ‘‘County.’’ See 
Commonwealth v. Parker, 2 Pick. 550 and Bradley v. Boston, 
151 Mass. 419, Commonwealth v. Gillon, 2 Allen 502. 

When we come to the institution of the ‘‘grand jury’’ and 
the extent of the power of the legislature to regulate the proce- 
dure before a grand jury, and to classify offenses as requiring 
or not requiring an indictment by a grand jury as a pre- 
liminary step in the proceedings, the answer to the question 
must be found in the meaning of the next to the last sentence 
of Article XII, providing that, 


**_no subject shall be arrested, imprisoned, despoiled, or 
deprived of his property, immunities, or privileges, put 
out of the protection of the law, exiled, or deprived of 
his life, liberty, or estate, but by the judgment of his 
peers, or the law of the land.’’ 


The only information as to these articles of the Bill of 
Rights in the journal of the convention, which framed the 
constitution in 1780, appears to be Articles XII, XIII, and 
XIV of the report of the general committee of thirty, (see 
journal published by order of the legislature in 1832, page 
195), and the brief record of the action of the convention on 
these articles which appears on pages 39 and 150 to 151. 
There is no record of any detailed discussion as to the meaning 
of the words used. 

The next public discussion of the subject of which we have 
record seems to be in the debates of the convention of 1788 
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which ratified the Constitution of the United States. As is 
generally known, the strongest objection advanced in opposi- 
tion to ratifying that instrument was the lack of any Bill of 
Rights, and the vote of ratification was only given after a 
draft of a Bill of Rights was prepared and adopted by the 
convention as a recommendation to the first federal congress, 
which promptly submitted the substance of this draft in the 
form of the first ten amendments. These amendments were 
promptly adopted by the states. 

On pages 211 to 213 of the debates of this convention, it 
appears that Mr. Holmes presented with dramatic force the 
dangers of oppression if there were no declaration of the 
right of the individual to a jury trial or: 


‘*__to prevent the attorney-general from filing informa- 
tion against any person whether he is indicted by the 
grand jury or not; in consequence of which the most in- 
nocent person in the Commonwealth may be taken by vir- 
tue of a warrant issued in consequence of such informa- 
tion and dragged from his home, his friends, his acquaint- 
ances, and confined in prison, until the next session of 
the court which has jurisdiction of the crime with which 
he is charged.’’ 


In reply to Mr. Holmes, Christopher Gore, a leading mem- 
ber of the bar and later Governor of the State, who, although 
he was not a member of the convention which framed the 
constitution in 1780, had probably discussed the subject with 
leading members of that convention, attempted to quiet the 
fears of Mr. Holmes. In the course of his remarks, he made 
the following statement in regard to indictment by the grand 
jury: 


‘‘Further,’’ said the gentleman, ‘‘it has been said, be- 
eause the Constitution does not expressly provide for an 
indictment by grand jury in criminal cases, therefore 
some officer under this government will be authorized to 
file informations and bring any man to jeopardy of his 
life, and indictment by grand jury will be disused. If 
gentlemen who pretend such fears, will look into the Con- 
stitution of Massachusetts, they will see that no provision 


is therein made for an indictment by grand jury, or to 
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oppose the danger of an attorney-general filing informa- 
tions; yet no difficulty or danger has arisen, to the people 
of this Commonwealth from this defect.’ 


This statement was referred to by Mr. Justice Merrick in 
his dissenting opinion in the case of Jones v. Robbins, 8 Gray, 
329, at page 363, in 1857, with the added comment that: 


‘‘This broad statement appears to have been uni- 
versally acquiesced in; not an individual expressed a dif- 
ferent opinion, or intimated any suggestion that such a 
provision existed by force of, or could justly be derived 
from, the principles asserted in the twelfth article of the 
Bill of Rights, or might be derived from any peculiar 
signification which ought to be attached to the words, ‘by 
the law of the land.’ ”’ 


These remarks of Mr. Gore were made on the 28th of January, 
1788, and the unofficial minutes of Theophilus Parsons of the 
proceedings in the convention unfortunately end abruptly on 
January 28, without any reference to this subject (see page 
320). 

The proposed amendments, however, which were presented 
to the convention on January 31, 1788, by John Hancock, its 
president, but which are understood to have been drafted by 
Theophilus Parsons, contained nine proposals for amendment 
to be submitted to congress and, of these, the sixth proposal 
was as follows: 


‘*Sixthly: that no person shall be tried for any crime, 
by which he may incur an infamous punishment, or loss 
of life, unless he be first indicted by a grand jury, except, 
in such cases as may arise in the government and regula- 
tion of the land and naval forees.’’—Journal page 80. 





In the debate, which followed upon these proposals on Feb- 
ruary 1, 1788, ‘‘Hon. Mr. Adams,’’ who must have been 
Samuel Adams (as John Adams had sailed for Europe before 
that time) in the course of his remarks in support of Governor 
Hancock’s proposals, said : 


‘Your Excellency’s next proposition is, to introduce 
the indictment of a grand jury before any person shall 
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be tried for any crime, by which he may incur infamous 
punishment, or loss of life; and it is followed by another, 
which recommends a trial by jury, in civil actions be- 
tween citizens of different States, if either of the parties 
shall request it. These, and several others which I have 
not mentioned, are so evidently beneficial, as to need no 
comment of mine.’’ 


As these proposals for amendment were drawn for the special 
purpose of satisfying the fears of many members of the con- 
vention, and were known as the ‘‘Conciliatory Resolutions,’’ 
it is obvious that the requirement of an indictment by a grand 
jury for the more serious crimes was regarded as desirable 
by many members of the convention of 1788, at least as far 
as the procedure in federal courts was concerned, whether or 
not they regarded Mr. Gore’s interpretation of the Massa- 
chusetts Constitution as correct. 

Accordingly, the fifth amendment to the Constitution of the 
United States, submitted by the first congress and adopted 
as a result of the recommendations of the various state ratify- 
ing conventions provided that : 


‘“No person shall be held to answer for a eapital, or 
otherwise infamous crime, wnless on a presentment or in- 
dictment of a grand jury, except in eases arising in the 
land or naval forces or in the militia, when in actual 
service in time of war or public danger; nor shall any 
person . . . be deprived of life, liberty, or property 
without due process of law .. .’’ 

This amendment as stated by Chief Justice Shaw in Jones v. 
Robbins, 8 Gray, 345: 


‘*__was designed solely to put a limit upon the authority 
of congress, in framing laws for the government of the 
United States, and did not extend to the laws of the sev- 
eral states.’’ 


Its bearing, if any, therefore, upon the interpretation of state 
constitutions is merely as an indirect indication of the popu- 
lar feeling or understanding at the time the federal govern- 
ment was created. At this point it should be borne in mind 
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that this feeling as expressed in the proceedings thus far 
referred to, applied only to what were regarded as the more 
serious offenses involving ‘‘infamous punishment.”’ 

As appears from all the opinions in Jones v. Robbins, al- 
ready referred to, the question as to the extent of the require- 
ment, if any, of an indictment by a grand jury under the 
Massachusetts Constitution did not arise for authoritative 
judicial determination before the Supreme Judicial Court 
until 1857, when that case was decided. But, in the mean- 
time, there were various discussions of the subject, referred 
to in the opinion of Judge Merrick, which form a part of the 
history of the subject. 

First, in the case of Commonwealth v. Waterborough, 5 
Mass., 259, the court in an opinion by Theophilus Parsons, 
then chief justice (who was a member of the constitutional 
convention of 1780 as well as of its committee of thirty to 
prepare the draft of the constitution) decided that: 


“‘It is a general rule that all public misdemeanors 
which may be prosecuted by indictment, may be prose- 
euted by information on behalf of the commonwealth un- 
less the prosecution be restrained by statute to indict- 
ment,’’ 


and, as pointed out by Judge Merrick, this opinion was later 
affirmed, apparently without question even by counsel, in the 
ease of Commonwealth v. Hooper, 5 Pick., 42. (See Judge 
Merrick’s opinion, 8 Gray, at page 364.) 

The next discussion of the subject appears to have been in 
the constitutional convention of 1820, and the following 
account by Judge Merrick appears to be correct: 


‘This precise question was brought most distinctly to 
the attention of the Convention assembled in 1820 to re- 
vise the Constitution of the Commonwealth. And it is 
obvious, from all the proceedings which took place in re- 
lation to it, from the debates, the resolves adopted, and 
the final action of the convention—that it was the unani- 
mous opinion of all the delegates, that there was then 
no existing provision in the Constitution, requiring a pre- 
sentment by the grand inquest as the foundation of a 
criminal prosecution. A resolution was offered, propos- 
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ing to amend the Declaration of Rights, so that no person 
should be liable to be tried for an offense, the punishment 
of which should be imprisonment, or otherwise ignomini- 
ous, but upon the presentment of a grand jury. Mr. 
Parker of Boston, then the chief justice of this court, 
said, ‘it was remarkable that, when the Constitution was 
drawn up by persons so careful of the rights of the citi- 
zen, no provision was made to guard them in this particu- 
lar. The common law is in force here, and by it the at- 
torney and solicitor-general had authority to file informa- 
tions in eases under felony.’ It is worthy of observation, 
and material in this connection, to consider, that it was 
then perfectly well known that there were many offenses 
below the grade of felony, of which the law took cog- 
nizance, such, for example, as forgery and perjury, which 
might thus be prosecuted upon the mere information of 
the law officers of the government, and which, by the 
express provisions of the statutes of the Commonwealth, 
subjected convicts to infamous punishment, and to im- 
prisonment and confinement to hard labor in the state 
prison. Sts. 1804, ec. 120, S 1; 1812, e. 144, S 5. Mr. 
Parker ‘‘ proceeded to state the probable reasons, founded 
on some provincial laws to which he referred, why the 
provision was not made in the Constitution, and to state 
more at large the reasons why it should be made now.’ 
Some of the delegates objected, for various reasons, which 
they assigned, to the adoption of the resolution; but no 
one of them denied anything that was said by Chief Jus- 
tice Parker, or attempted to point out any statement or 
clause in the Constitution, which required the action or 
existence of a grand jury. The resolution was adopted; 
and finally the convention prepared an amendment of the 
Constitution, founded upon it, in these words: ‘No person 
shall be subjected to trial for any crime or offense for 
which, or on conviction thereof, he may be exposed to im- 
prisonment, or to any ignominious punishment, unless 
upon a presentment or indictment by a grand jury; except 
in eases which are or may be otherwise expressly provided 
for by the statutes of the Commonwealth.’ No direct 
vote was ever given by the people upon this single propo- 
sition. The amendment was united with another, upon 
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a very different subject, which proved not to be acceptable 
to them, and both were rejected by the popular vote. But 
it is difficult to see how there can be any stronger evi- 
dence than is to be found in the deliberations and ex- 
pressed opinions of the members, and in the final action 
of the convention, that down to that period in the history 
of the Commonwealth, it was nowhere understood or sup- 
posed that, under a just interpretation of any clause in 
the Bill of Rights or other part of the Constitution, a 
preliminary investigation and presentment by a grand 
jury were indispensable to the legal validity of a criminal 
prosecution. Debates in Convention of 1820, (ed. 1853,) 
467, 468, 572, 614, 633.’’ 


The next discussion is again described by Judge Merrick 
as follows: 


*‘In another and more striking form the legislature 
has very deliberately indicated an opinion as to its right 
to determine, at its discretion, in what class of offenses 
the presentment of a grand jury shall be indispensable 
to the institution of a criminal prosecution, and how 
far, and upon what occasions, the old common law pro- 
cess of information shall be allowed in its place. Upon 
the revision of the statutes in 1836, the commissioners— 
stating in a manner which makes it apparent that they 
did not suppose that their proposition could be exposed 
to any doubt or disputation, that ‘our constitution does 
not mention an indictment’—proposed that a law should 
be enacted, that no person should be held to answer for 
any crime or offense punishable by the infliction of 
death, or by imprisonment in the state prison unless upon 
indictment by a grand jury. (Commissioners’ Report, 
ce. 123, notes.) The committee of amendments, to whom 
this recommendation was first referred, followed out the 
principle of the suggestion; but, varying the form and 
substance of the proposed law, so as at once both to 
uphold, and to show what was understood to be the 
extent of the constitutional right of the legislature, re- 
ported the section of the statute, which was finally 
enacted, declaring therein that no person should be held 




















to answer in any court, for an alleged crime or offense, 
unless upon an indictment by a grand jury; except wher+ 
a prosecution by information should be expressly author- 
ized by statute, and in proceedings before police courts, 
justices of the peace and courtsmartial. (Committee’s 
Amendments, 149. Rev. Sts. ¢. 123, See. 1—8 Gray, 
p. 368.) ”’ } 


The dissenting opinion of Judge Merrick in this case of 
Jones v. Robbins so often referred to was delivered upon the 
question of constitutionality of Chapter 448 of 1855 which, 
as construed by the court, extended the jurisdiction of police 
courts to ‘‘aggravated lareeny with power to punish the 
prisoner by confinement in the state prison.’’ The majority 
of the court in an opinion by Chief Justice Shaw held that 
the statute was beyond the power of the legislature because 
it provided for the trial and sentence by, ‘‘the ‘infamous 
punishment’ of imprisonment in the state prison , 
without an indictment by the grand jury.’’ Judge Thomas 
in a separate opinion concurred. Judge Merrick, however, 
after discussing the history of the subject, as he understood 
it, was unable to concur in the opinion of all the other members 
of the court, ‘‘as the effect of that opinion is a denial of the 
constitutional right of a co-ordinate branch of the government 
to exercise a power, which, after mature reflection, I cannot 
doubt that it possesses ’? His opinion did not deal 
with the expediency of the statute, but related solely to the 
question of legislative power, which he stated as follows: 


‘‘The material inquiry here, however, has no relation 
to the utility or expediency of particular acts of legisla- 
tion, but is limited and confined to the question concern- 
ing the constitutional power and right of the legislature 
in the enactment of laws declaring in what manner 
criminal accusations shall be instituted, what punishments | 
may be imposed upon parties convicted of specified 
offenses, and in what tribunals such punishment may be 
awarded.”’ 





Aside from its own force and interest, this dissenting 
opinion is of peculiar importance because it was later re- 





garded, apparently, by the Supreme Court of the United 
States, as more convincing than the majority opinion, in so 
far as it bore upon the question of the interpretation of that 
provision of the fourteenth amendment (adopted in 18¢8) to 
the Constitution of the United States, which says: 


‘‘Nor shall any state deprive any person of life, lib- 
erty, or property without due process of law.’’ 


The ease referred to is Hurtado vy. California, 110 
U.S., 516, decided in 1883. The constitution of Cali- 
fornia, adopted in 1879, contained a new provision that, 
‘‘Offenses heretofore required to be prosecuted by in- 
dictment shall be prosecuted by information, after exam- 
ination and commitment by magistrate, or by indictment with 
or without such examination and commitment as may be pre- 
scribed by law.’’ The defendant Hurtardo was charged with 
murder by information filed by a district attorney; pleaded 
guilty; was tried by a jury; found guilty and sentenced to 
be hanged. He filed objections to the execution of this judg- 
ment to the effect among other things that the proceeding upon 
information was contrary to the fourteenth amendment of 
the federal constitution. The objections were overruled by 
the Supreme Court of California and were then carried to 
the Supreme Court of the United States. In an opinion by 
Mr. Justice Matthews, coneurred in by Chief Justice Waite 
and Justices Miller, Bradley, Woods, Gray, and Blatchford, 
that court decided that the provisions in regard to ‘‘due pro- 
cess of law’’ in the Fourteenth Amendment did not fasten 
upon every state in the Union the requirement of an indict- 
ment by a grand jury as a necessary preliminary proceeding, 
even in so serious a crime as murder. The court said: 


‘We are unable to say that the substitution for a pre- 
sentment or indictment by a grand jury of the proceed- 
ing for information after examination and commitment 
by a magistrate, certifying to the probable guilt of the 
defendant, with the right on his part to the aid of coun- 
sel, and to the cross-examination of the witnesses pro- 
duced for the prosecution is not due process of law... 
It (the proceeding by information) in every circumstance 
of its administration, as authorized by the statute of 
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California, carefully considers and guards the substantial 
interest of the prisoner. It is merely a preliminary pro- 
ceeding, and can result in no final judgment, except as 
the consequence of a regular judicial trial conducted pre- 
cisely as in cases of indictment.”’ 


In other words, the court was of opinion that ‘‘due process 
of law’’ as used in the federal constitution and ‘‘the law of 
the land’’ as used in Magna Charta meant, not to forbid the 
change of remedial process, but to secure the individual 
against arbitrary exercise of the powers of government. Mr. 
Justice Harlan dissented. 

In considering this opinion, it must, of course, be remem- 
bered that the question to be decided was not the meaning of 
any state constitution, but the meaning of the national con- 
stitution in so far as it restricted the power of the people of 
a state to change their local constitution in this matter of 
procedure. The question, therefore, while it involved a study 
of the history of the phrases ‘‘the law of the land’’ and ‘‘due 
process of law’’ was necessarily confined to the meaning of 
the people of the United States in adopting the Fourteenth 
amendment in 1868, as a restriction of the right to local self- 
government of the people of each state. This question is 
necessarily broader than the question of the meaning of the 
people of Massachusetts, or of any other single state in regu- 
lating their own affairs by their local constitution. Considered 
in this light, the decision of the Supreme Court of the United 
States and the decision of the Supreme Judicial Court of Mas- 
sachusetts do not necessarily conflict, although it seems clear 
that the two courts differed in their interpretation of the his- 
tory of the grand jury and its relation to the fundamental 
rights of the individual protected by American constitutions 
generally. Looked at solely from the point of view of the 
interpretation of the national constitution, which recognizes 
throughout all its provisions the general principle of local 
self-government for each state, the decision of the Supreme 
Court of the United States seems clearly sound. 

We now come to the consideration of the opinion of the 
majority of the Supreme Judicial Court of Massachusetts, 
announced by Chief Justice Shaw, as to the meaning of the 
Massachusetts Constitution and its practical results to-day 
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upon the powers of the legislature in regulating criminal 
procedure. Without quoting at length from the opinion. the 
conclusions of the court may be summarized in the following 
passage in Chief Justice Shaw’s opinion, recently quoted 
and reaffirmed in the advisory Opinion of the Justices to 
the Senate in 1919, 232 Mass. 601. 


‘“‘The right of individual citizens to be secure from 
an open and public accusation of crime, and from the 
trouble, expense and anxiety of a public trial, before a 
probable cause is established by the presentment and 
indictment of a grand jury, in case of high offenses, is 
justly regarded as one of the securities to the innocent 
against hasty, malicious and oppressive public prosecu- 
tions, and as one of the ancient immunities and _ privi- 
leges of English liberty.’’ 


Chief Justice Shaw further said: after quoting passages fron: 
Lord Coke, Blackstone, Chancellor Kent, and Dane’s 
Abridgment. 


‘‘Tt seems therefore quite manifest, that the makers 
of the Constitution of the Commonwealth intended to 
make a marked distinction between crimes of great mag- 
nitude and atrocity, and to secure every person against 
accusation and trial for them without the previous 
interposition of a grand jury in the first instance; and 
to leave minor and petty offenses to be prosecuted with- 
out these formalities, subject only to this restriction, that 
in all cases the party accused should have a right to a 
trial by jury, if he should desire it.’’ 


Indictment by a grand jury, therefore, is established to- 
day as a constitutional requirement for protection in the 
more serious crimes. 

The rule in Jones v. Robbins was re-affirmed in Charles 
Nolan’s ease (122 Mass. 330, in 1877) and applied to a statute 
giving exclusive jurisdiction to trial justices of juvenile of- 
fenses in Suffolk County punishable by imprisonment in state 
prison. (See also Commonwealth v. Horrigan, 127 Mass. 450.) 

The doctrine of Jones v. Robbins as to the interpretation 
of Article XII of the Bill of Rights was again discussed and 
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explained by the court in a leading opinion by Chief Justice 
Morton, in 1882, in Foster v. Morse (132 Mass. 354) : 


‘‘The purpose of the Declaration of Rights was to an- 
nounce great and fundamental principles, to govern the 
action of those who make and those who administer the 
law, rather than to establish precise and positive rules 
of action. It has uniformly been held that this and the 
similar provision in the twelfth article of the Declaration 
of Rights are intended to secure a benefit or right to a 
party to a suit, which he may avail himself of or waive 
at his election; and that the Legislature, under the power 
given it by the Constitution to make ‘all manner of whole- 
some and reasonable orders, laws, statutes and ordinances, 
directions and instructions,’ not repugnant to the Con- 
stitution, has the authority to make reasonable laws regu- 
lating the mode in which this right shall be enjoyed and 
used. Jones v. Robbins, 8 Gray, 329.’’ 


This passage was quoted as a clear statement of the law by 
the court in 1906 in Pierson v. Boston El. Ry. (191 Mass., at 
p. 230) in which the court sustained the power of the legis- 
lature to make reasonable regulation as to the manner in 
which the constitutional protection of Article XII might be 
taken advantage of by the individual. 

The decision in Hurtado v. California had to do with the 
meaning of ‘‘due process of law’’ in the fourteenth amend- 
ment adopted after the Civil War. When it came to the ap- 
plication of the fifth amendment, which governed fundamental 
procedure in criminal matters and specifically required a 
grand jury, the same court in an opinion by Mr. Justice Miller 
in Ex-Party Bain, explained at length the local feeling about 
the grand jury at the time of the adoption of the constitution 
and said: 


‘*Tt is never to be forgotten that, in the construction of 
the language of the Constitution here relied on, as indeed 
in all other instances where construction becomes neces- 
sary, we are to place ourselves as nearly as possible in 
the condition of the men who framed that instrument. 
Undoubtedly the framers of this article had for a long 
time been absorbed in considering the arbitrary encroach- 
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ments of the crown on the liberty of the subject, and were 
imbued with the common law estimate of the value of the 
grand jury as part of its system of criminal jurispru- 
dence. They, therefore, must be understood to have used 
the language which they did in declaring that no person 
should be called to answer for any capital or otherwise 
infamous crime, except upon an indictment or present- 
ment of a grand jury, in the full sense of its necessity 
and of its value.’’ (121 U.S., p. 12.) 


In view of the history of the discussion, the foregoing pas- 
sage, quoted from Mr. Justice Miller, probably reflects a com- 
mon idea which existed in 1780, at the time when the Massa- 
chusetts Constitution was adopted, as to the meaning of ‘‘the 
law of the land,’’ and the story, above told, of the origin and 
development of the fifth article of amendment of the federal 
constitution in the Massachusetts convention of 1788, show, 
that Chief Justice Shaw and a majority of the court in Jones v. 
Robbins interpreted the twelfth article of the Bill of Rights in 
accordance with a common understanding of the people of the 
commonwealth on a matter as to which many people probably 
believed that they needed protection, just as they evidently 
believed that they needed it when it came to the federal con- 
stitution in 1788. On the other hand it seems doubtful whether 
many people thought much about it when the state constitu- 
tion was adopted and the force of Judge Merrick’s dissenting 
opinion as to the meaning of the words used cannot be denied. 

Of course, not only the questions under, but the conditions 
after the Civil War leading to the adoption of the fourteenth 
amendment to the United States Constitution interpreted in 
Hurtado v. California, were entirely different so far as the 
question to be decided was concerned. 

Jones v. Robbins was again re-affirmed and the interpreta- 
tion of Article XII of the Bill of Rights still further defined 
by the court recently in Commonwealth v. Harris, 231 Mass., 
584, and the advisory Opinion of the Justices to the senate 
above referred to. As therein interpreted, Article XII of the 
Bill of Rights means that there shall be not only a grand jury, 
but that the proceeding before the grand jury shall be con- 
dueted with such secrecy as is practically possible, and with- 
out the presence of any persons other than the district at- 
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torney and his assistants, a stenographer, and an interpreter, 
if necessary, in addition to the witness whose testimony is 
presented for the consideration of the grand jury. 

The case of Commonwealth v. Harris, above referred to, 
arose from a practice, which had grown up in some counties, 
apparently for a considerable period of years, of sometimes 
having a police officer or other person or witness who had as- 
sisted in the preparation of the case, present with the district 
attorney or his assistant at the examination of witnesses before 
the grand jury. Obviously this practice had developed as a 
convenient and time-saving practice for prosecuting officers in 
examining witnesses and presenting the evidence in the pres- 
sure of business under modern conditions. This practice was 
held to be illegal, if the objection to it was duly taken, and the 
law, as thus applied, was again stated in the Opinion of the 
Justices referred to. The objection was promptly raised in 
the Harris case by plea in abatement before pleading to the 
indictment. 

The opinion in the Harris ease and the advisory opinion 
caused much discussion and uncertainty at the bar and 
especially in district attorneys’ offices in view of long con- 
tinued practice in some counties not in accordance with those 
opinions and the matter came before the court again in the 
Lebowitch case, 235 Mass. 357, on a petition for habeas corpus 
on the ground that all the witnesses including police officers 
were in the grand jury room during the taking of testimony 
and that that fact did not come to the knowledge of the peti- 
tioner until after trial, verdict and sentence. The court 
decided that the right of a defendant is a right which must 
be taken advantage of, if at all, at an early stage of the pro- 
ceedings, and it cannot be taken advantage of as a matter of 
right after a plea of ‘‘not guilty’’ and a full and fair trial 
before a jury resulting in a verdict of guilty. This decision 
followed the well-known case of Commonwealth v. Tucker, 
189 Mass., 457, where a similar question was called to the 
attention of the court, after a plea of not guilty and just 
before the jury was impaneled for the trial, by a motion 
for leave to withdraw the plea of ‘‘Not Guilty’’ and to substi- 
tute the special plea and a motion to quash the indictment. 
These motions were denied by the two judges, who presided 
at that trial, and upon exceptions the matter was quite fully 
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discussed in the briefs on both sides. The court, unanimous- 
lv, in an opinion by Mr. Justice Hammond, decided that it 
was not necessary to consider the questions set forth in the 
special plea and the motion to quash because : 


‘‘The defendant having entered a plea of not guilty 
was not entitled as a matter of right to retract his plea 
and plead anew. He could do this only by the permis- 
sion of the court, (1 Chitty, Crim. Law, 436, Common- 
wealth v. Blake, 12 Allen, 188, Commonwealth v. Lannan, 
13 Allen, 563,) and whether that permission should be 
eranted rested with the sound discretion of that court. 
Acting under that discretion the court declined to allow 
the defendant to retract his general plea, overruled the 
motion, and therefore, because not filed in time, the plea. 
No error in law is shown by this decision. It was final 
and cannot be revised by this court.’’—Commonwealth v. 
Tucker, p. 463. 


This is obviously a sound rule, for no theory of protection 
to the defendant seems to eall for a right to delay a trial or 
upset the results of a full and fair trial on any such prelim- 
inary question, unless he finds out his facts afd raises them 
at the earliest stage. The rule of secrecy is to some extent a 
formal requirement and it must always be remembered that it 
has to do with the public accusation as a preliminary step and, 
like all other fundamental rights, it is subject to reasonable 
rules for enforcement. After an indictment has been returned 
by a grand jury and the ease has proceeded to the point of a 
plea of not guilty, all the harm that is likely to come to an 
accused person from the fact of the publie accusation has been 
done, and the question then is not whether he shall be publicly 
accused, because he has been already so accused, but whether 
he shall have a full and fair constitutional jury trial. This is 
the obvious, practical, good-sense of the rule applied by the 
unanimous court in the Tucker case. 

In addition to the decision on the basis of the Tucker case 
the court in the Lebowitch case dispelled much of the uncer- 
tainty created by the opinion in the Harris case and the advis- 
ory opinion. It expressly appeared in the record by agreement 
as alleged in the plea of the commonwealth that ‘‘before the 
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recent decision of this court in the ease of Commonwealth v. 
Harris . .  . it had been the long continued usage and 
custom in the Suffolk Distriet—and the unbroken practice for 
over forty years, known and acquiesced in by the justices of 
the Superior Court, for the grand jury, in their discretion, to 
permit the presence of more than one witness, including police 
officers when witnesses, in the grand jury room during the 
hearing of causes and investigations that the exercise of this 
discretion by the grand jury has been found to be necessary at 
times to call interpreters to remain during the hearings, to 
confront witnesses with each other, to have witnesses make 
identifications in the presence of the grand jurors and where 
witnesses in custody were subpeenaed to appear before the 
grand jury, it has been the practice to admit the jailor or 
custodian in the grand jury room while testimony was being 
given, and that it has always been the practice in this and 
other districts in said commonwealth for the district attorney 
or his assistants to be present and interrogate witnesses in 
grand jury proceedings, and also to be present and render 
assistanee to the grand jury during their deliberations; that 
the admittance of persons in the grand jury room during the 
hearing before the grand jury in the case before this Court 
li. e., the Lebowitch case] was in accordance with this estab- 
lished custom’’ (see 235 Mass. at p. 360.) 

The facts thus agreed to were in accordance with the fol- 
lowing statement of the late Judge Sherman who sat with 
Judge Sheldon on the Tucker case, and who stated their rea- 
sons for overruling the motions in that case as appears by 
the bill of exceptions quoted in the brief of the Common- 
wealth in the Lebowitch ease as follows: 


‘*SHERMAN, J.—On the question of allowing this plea 
of not guilty to be withdrawn for the purpose of filing a 
plea in abatement, if we had any belief that the defend- 
ant had been prejudiced by what took place under the 
agreed statement, why, we should be inclined to do that ; 
but we are clearly of the opinion that what happened 
before the grand jury could not have harmed the defend- 
ant at all, and it seems to us that there could not anything 
much worse happen to him than for us to hold this plea 
to be a good one. He would have to lie in jail until the 
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grand jury reinvestigated this case, at best. The prae- 
tice now is very different from what it was formerly, in 
relation to who ean be present in a grand jury room. 
The practice has grown up to allow stenographers, for 
instance, even before the statute, and to allow certain 
other persons, who could aid in the discharge of the duties 
of presenting the cases. ™n some of the counties now all 
the witnesses are sworn at the same time and all exam- 
ined in the grand jury room. It is the practice in Suffolk, 
which has grown up on account of the pressure of busi- 





ness there. But in this ease, as we say, we cannot believe 
under the agreed fa s that the prisoner is harmed by 
it. Therefore the motion for leave to withdraw the plez 
is refused, and both motions are overruled.’’ 


With these facts before it the court in the Lebowitch case, 
referred to Com. v. Harris and Jones vy. Robbins, saying 
‘*Those decisions are based upon the fundamental conception 
that proceedings before the grand jury must be in secret.”’ 
Then after referring to the advisory opinion the Court con- 
tinued : 


‘‘The chief argument of the district attorney in the 
ease at bar has been directed to the point that that 
which has been thus declared should be relaxed in favor 
of a looser and what may be thought more expeditious 
practice. The matter was carefully considered at length 
on these two late occasions. Decisions in other juris- 
dictions now called to our attention were fully examined 
and maturely considered before these opinions were an- 
nounced. The conclusions there reached were deliber- 
ate. Renewed study of the whole subject does not lead 
to the result that any erroneous or mistaken view there 
was set forth. The evil of the contrary practice is de- 
nounced by some courts which do not hold it unlawful. 
State v. Wood, 112 Iowa, 484, 486. Sadler v. State, 124 
Tenn. 50. Lawrence v. Commonwealth, 86 Va. 573, 577. 
While there are adjudications expressing an opinion 
different from that of this court, many of them arose 
with reference to the presence of stenographers whose 
aid was thought to be necessary. 











‘*The grand jury as known to the common law always 
has been regarded as a bulwark of individual liberty and 
a fundamental protection against despotism and_per- 
secution. The rule of secrecy of its hearings and delib- 
erations has come down from earky times. There is 
nothing new about it. Adherence to it, which has been 
doubtless more strict in some counties than in others in 
recent years, has never been commonly thought burden- 
some or found in practice to result in any inefficiency in 
the quest. One purpose of the grand jury in making its 
investigations and aceusations is to aseertain truth. 
Where that end in its essence cannot be achieved without 
the presence of more than one person, the rule that only 
one person may be present is not applicable. For ex- 
ample an interpreter must be in the grand jury room at 
the same time with the person ignorant of the English 
language. <A prisoner of desperate character brought 
on habeas corpus to testify before the grand jury might 
be taken into its presence under guard. An indispensable 
attendant for a sick or disabled witness would not con- 
travene the rule. Where for example a ballot box is by 
law in custody of one person and the key to it in that of 
another and the grand jury needs to examine the con- 
tents of the box the presence of the two officials necessary 
to open it would not be a violation of the rule. See 
Cochran vy. State, 119 Md. 539. Such instances, however, 
rest upon inherent necessity and not upon convenience. 
It is only when some imperative compulsion requires 
it to prevent a miscarriage of justice or an utter failure 
of the investigation imposed by law upon the grand jury 
that more than one stranger at a time may be before 
the grand jury. That is not a relaxation of the estab- 
lished and constitutional method of examination of wit- 
nesses before the grand jury but a part of it. 

‘The reasons stated and the conelusions reached in 
Commonwealth vy. Harris, 231 Mass. 584, and in Opin- 
ion of the Justices, 232 Mass. 601, need not be repeated. 
They are approved and adopted as the basis of this deci- 
sion. The practice to the contrary prevailing in Suffolk 
County for more than forty years, as averred in the plea 








in nullo est erratum, manifestly cannot override the fun- 
damental law.’’ (See 235 Mass. at pp. 361-362.) 


Does not the constitutional rule of secrecy, as thus ex- 
plained, seem to be to a considerable extent directory rather 
than mandatory? The degree of secrecy in practice is, per- 
haps, largely in the power of the grand jury to determine in 
the light of its constitutional responsibilities and it may be the 
duty of the court to instruct the grand jury accordingly. The 
grand jurymen as representatives, and the people of the Com- 
monwealth, as represented by them, may have constitutional 
rights and duties as well as the accused person. While much 
of the diseussion of constitutional law hitherto has turned 
on rights of individuals against the government the legal lit- 
erature of recent years is concerned much with duties. As 
early as 1764 James Otis said: 

‘*The end of government being the good of mankind points 
out its great duties.’’ The practical duties of the grand jury 
have not received as full a discussion as they may require and 
it is possible that a fuller consideration of them may result 
in a further modification of the practical inferences from the 
opinion in the Harris ease. 

To what extent does the independent character of the insti- 
tution of the grand jury make it the judge of the ‘‘imperative 
compulsion,’’ which ‘‘requires’’ an exception to the practice of 
secrecy in the investigating part of its work? In the report 
of the Committee on Legislation of the Massachusetts Bar 
Association printed in this number of this magazine, the fol- 
lowing suggestion appears in connection with a question there 
discussed : 

‘‘While the grand jury proceedings are secret, in theory 
at least, to a greater or less extent, yet like the petit jury, it 
is a part of the court. Its functions are different and it is 
free in the performance of them. It ean exclude the district 
attorney or anyone else and meet in the court house or out 
of the court house, presumably on Boston Common or else- 
where if it sees fit to do so, a 

Is not this a correct statement? Is not this freedom of 
action as to its method of investigation part of the traditional 
independenee which, in another aspect, was unsuccessfully 
threatened by the political judges under Charles the Second, 











when an attempt was made by the court to force an indictment 
against the Earl of Shaftsbury, as pointed out in the Harris 
ease? The newspapers tell us that the Governor of Lllinois 
has recently been indicted on a serious charge. It is, of 
course, not inconceivable, that some powerful official, even 
in Massachusetts, might at some time fall under suspicion and 
require investigation and a courageous grand jury might 
decide that the interests of the people in its care required it 
exclude all existing prosecuting officials and take testimony 
when, and where it pleased and to confront witnesses with each 
other. If such a grand jury should ask the Court for instrue- 
tions on their rights and duties on this point, would not the 
Court be obliged to instruct them that such was their respon- 
sible power if in their judgment an ‘‘imperative compulsion 
requires it to prevent a miscarriage of justice or... failure of 
the investigation imposed by law upon the grand jury’’? The 
possible practical importance in the opinion of the grand jury 
of ‘‘eonfronting witnesses with each other,’’ which was sug- 
gested in the brief for the Commonwealth in the Lebowitch 
case is not specifically discussed by the court as among the 
circumstances justifying a departure from the rule of secrecy, 
but is not this a matter for the reasonable discretion of the 
grand jury under instructions from the court? It is sug- 
gested with much force that the presence of more than one 
witness may sometimes be a protection to the accused against 
perjury and that in such eases the rule of secrecy would 
injure rather than help the cause of justice. 

In view of the fact that men of experience believe that 
grand juries have in many eases become supine instruments 
to record the judgment or desires of prosecuting officials, it 
seems important that these aspects of a time-honored institu- 
tion originally intended for the expression of sound judg- 
ment by honest, vigorous freemen should be considered. 

Returning to the Tucker case—the actual facts before the 
grand jury there which were brought to the attention of the 
two judges who presided at the trial, furnish another illustra- 
tion of what seems an additional exception to the rule of 
secrecy as explained in the Lebowitch ease. 

In the Tucker case, General Whitney, an officer of the 
District Police force of the Commonwealth, was present in the 
grand jury room during the presentation of evidence against 








235 


the defendant. He was there acting under the direction and 
control of the district attorney, because he was a custodian of 
a number of exhibits, which were placed in evidence before the 
grand jury and which it was necessary to have there during 
the examination of witnesses. General Whitney made no 
statement whatever to any member of the grand jury, except 
when he was on the stand testifying as a witness. He was 
merely there because he was the responsible custodian of ex- 
hibits, which obviously required careful guarding in the in- 
terest both of the commonwealth and of the accused person. 
It appears from the briefs of both sides in that case that there 
was no suggestion that the objection was based upon any- 
thing except the mere presence of General Whitney as a mem- 
ber of the police force, and the possible influence upon some 
member of the grand jury by the mere fact of his presence. 

When it is of such peculiar importance, not merely to the 
public, but to the rights and interests of the accused person 
that exhibits such as blood-stained articles, weapon, or objects 
of infinite variety, which may prove the turning point of a 
ease, should be in continuous responsible custody so that their 
history from the time they were found to their production at 
the trial may be explained, it seems inconceivable that the doc- 
trine of Commonwealth v. Harris should extend to a situation 
such as that which was dealt with by the judges in Common- 
wealth v. Tucker, even if the question were promptly raised. 
Such an extension would seem to be carrying the doctrine of 
secrecy (or rather of approximate secrecy), which exists for 
the protection of an accused person, to a point in which it 
might become exactly the opposite from protection because 
of the necessity of handing important exhibits about amon:z 
district attorneys or their assistants or others so as to compli- 
cate the history of their possession. The clear history of the 
exhibits may be more important to the accused person than the 
grand jury proceeding. 


THE PRacticaL Situation RESULTING FROM THE CONSTITU- 
TIONAL REQUIREMENTS. 

The necessity of examining each witness separately without 
the assistance of persons who have helped in the preparation 
of the case adds to the time required for the proceedings 
before the grand jury, but this of course is an argument of 











convenience, not in itself convincing. It is true that the opin- 
ions of experienced men, both upon the bench and at the bar, 
differ as to the value to the individual and to the community 
of the protection to the individual provided by the requirement 
of an indictment, but, for the most serious crimes, such as mur- 
der, it is probable that the general opinion of the community 
would be in favor of retaining the institution of the grand 
jury. 

A constitutional amendment would be needed to make a 
change. Such an amendment was proposed to the recent con- 
stitutional convention. The Committee on the Bill of Rights 
to which it was referred reported against the proposal with 
four members dissenting, and the proposal was rejected after 
a brief debate, (see Debates Vol. I, pages 369 to 374). 

The question still remains, however, as to the extent of the 
legislative power in classifying offenses and regulating the 
procedure in regard to them under the constitutional provi- 
sions as interpreted above. This brings us back to the opin- 
ion of Chief Justice Shaw in Jones v. Robbins. In the opinion 
of the court, it was the intention of the makers of the constitu- 
tion to leave the lesser offenses to be prosecuted without in- 
dictment by grand jury, subject only to this restriction, that 
in all cases the party accused should have a right to a trial by 
jury if he should desire. The Chief Justice then continues: 


‘‘Then comes the practical difficulty, as before sug- 
gested, in ascertaining, in particular cases, what are in- 
famous punishments, or, in other words, what are in- 
famous crimes and offenses. The technical distinction 
between felony and misdemeanor will not meet it; be- 
cause all larceny is felony; and yet petty larceny or pil- 
fering, associated as it is with vagraney and other small 
and not well-defined offenses, has always been punishable 
by a magistrate or justice of the peace, both under the 
colonial and provincial governments, from the earliest 
settlement of the country. Indeed, offenses not above 
the degree of petit larceny are put, by Chancellor Kent, 
by way of example, as offenses not infamous, and there- 
fore not within the constitutional restriction. Nor is it 
easy to perceive precisely what was intended in the ar- 
ticle, by the term ‘infamous punishment.’ In general 
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terms, all punishments which touch a man’s person may, 
in a certain sense, be deemed disgraceful. The punish- 
ments in use under the colonial and provincial govern- 
ments, were imprisonment in the common jail, hard labor 
in the workhouse or house of correction, pillory, sitting 
on the gallows, cropping one or both ears, branding on 
one or both cheeks, with indelible ink, the letter T for 
thief, or B for burglar, whipping, sitting in the stocks; in 
ease of larceny, restoration of threefold the value of the 
property stolen to the party injured, with a liability to be 
sold to service to pay it. Most of these must be deemed in- 
famous, though, in fact, we are inclined to the belief that 
imprisonment in the common jail or workhouse was not 
formerly so regarded. And considering the ideas and 
usages which prevailed under the former governments of 
our state, it may well be doubted whether the penalty 
of sitting in the stocks, and whipping, limited to a small 
number of stripes, and confided to a magistrate or jus- 
tice of the peace, were not regarded, at the time of the 
adoption of the constitution, rather as correctional than 
as infamous punishments. 

‘*But whatever may have been the practical difficulty in 
distinguishing between infamous punishments and others, 
before the St. of 1812, e. 134, we think it was greatly re- 
lieved, if not removed, by that act, which made a radical 
change in the policy of the Commonwealth in regard to 
punishments for the higher and more atrocious crimes 
and offenses. It provided that, on conviction before the 
supreme judicial court, (who, at that time, had exclusive 
jurisdiction of all such aggravated offenses,) for any 
crime or misdemeanor then punishable by whipping, 
standing in the pillory, sitting on the gallows, or im- 
prisonment in the common jail, the court might, in lieu 
of such punishments, sentence such convicts to suffer soli- 
tary imprisonment, and to be confined to hard labor for 
a time not exceeding five years, without any limit as to 
the minimum. This, it will be recollected, took place 
soon after the state prison at Charlestown had been or- 
ganized and got into full operation. This practically 
took away all the degrading and ignominious punishments 
formerly provided by law; and if it did not in terms ex- 
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tend to all of them, because not ineluded in the enumer- 
ation, the acts authorizing them were afterwards re- 
pealed, in terms, in 1836, by the repealing act aecompany- 
ing the revised statutes. 

‘‘Now, it seems to us that, whether we consider the 
words ‘infamous punishment’ in their popular meaning, 
or as they are understood by the constitution and laws, 
a sentence to the state prison, for any term of time, must 
be considered as falling within them. The convict is 
placed in a publie place of punishment, common to the 
whole state, subject to solitary imprisonment, to have his 
hair cropped, to be clothed in conspicuous prison dress, 
subjected to hard labor without pay, to hard fare, coarse 
and meagre food, and to severe discipline. Some of these 
a convict in the house of correction is subject to; but the 
house of correction, under that and the various names of 
workhouse and bridewell, has not the same character of 
infamy attached to it. Besides, the state prison, for any 
term of time, is now by law substituted for all the ig- 
nominious punishments formerly in use; and, unless this 
is infamous, then there is now no infamous punishment, 
other than capital. Now, when we consider that, since the 
adoption of the constitution, no act has been passed, be- 
fore the one now under consideration, giving jurisdiction 
to a justice of the peace or police court, to try, decide and 
pass sentence, and no such jurisdiction has been exercised 
or claimed, unless where either, first, the statute creating 
and punishing the offense has limited the punishment to 
a penalty less than the state prison; or second, where, if 
the punishment of the offense was not thus limited, the 
power of a justice of the peace or police court, in cases 
where they were authorized to try and pass sentence, has 
not thus limited the punishment by the statute giving the 
jurisdiction ; it leads to a strong conclusion of the general 





understanding of the legislators and jurists of Massa- 
chusetts, that punishment in the state prison is an in- 
famous punishment, and cannot be imposed without both 
indictment and trial by jury.’’ 


The foregoing opinion must be considered in the light of the 
previous opinion of Chief Justice Shaw, in 1853, in the case 

















of Commonwealth v. Carey, (12 Cush. 246, at p. 252) in 
which he stated the opinion of the court that a constable or 
other officer by the old established rule of the common law, 
‘‘__conld not arrest without warrant for a crime proved or 
suspected, if such crime were not an offense amounting in law 
to felony,’’ as follows: 


‘‘__that anciently there was a broad and marked dis- 
tinction between felony and misdemeanor, the former be- 
ing attended at common law with forfeiture of all the 
offender’s goods; that by the statutes of this common- 
wealth, and especially by the revised statutes, the line 
of distinction between felonies and misdemeanors was in 
a great measure obliterated, and in many instances the 
law regarded as misdemeanors offenses of a greater moral 
turpitude than many felonies, yet it had not changed the 
rule in question ; though perhaps it might be more wise in 
the legislature to make the rule in question applicable to 
offenses measured by a different standard of aggravation, 
as by being punishable in the state prison, or otherwise.”’ 


As pointed out in the footnote to page 252 of this opinion, 
after the trial in this ease and before the opinion was rea- 
dered, the legislature passed Chapter 37 of 1852, which now 
appears as Sec. I of Chapter 215 of the R.L., that, ‘‘A crime 
which is punishable by death or imprisonment in the state 
prison is a felony. All other crimes are misdemeanors.’’ 

From the foregoing discussion, the difficulty of distinguish- 
ing between ‘‘infamous’’ punishments and ‘‘others’’ is ap- 
parent and the discussion of the development of publie opinion 
as to the nature of punishments during the period between 
1780 and 1857 ended in fixing the division line at the penalty 
of ‘‘the state prison’’ because, ‘‘unless this is infamous, then 
there is now no infamous punishment other than capital.’’ 
This reasoning seems to indicate that perhaps the exact deter- 
mination of this division line in the classification of offenses 
may be a matter which falls so near the border line of legisla- 
tive power that a shifting of the point of division within rea- 
sonable limits may be possible under the constitution as public 
opinion develops from a closer study of the practical problems 
in the administration of the criminal law under modern con- 
ditions. 
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The opinion shows that the court did not fix the point of 
division merely upon the fact that the legislature has provided 
the penalty of state prison as a possible punishment for a par- 
ticular offense in the Superior Court, but upon the question 
whether the statute gave that power to the lower court. The 
result of applying this test seems to be that the court will 
consider that, since the nature and extent of the penalty for 
an offense is wholly within the power of the legislature to de- 
termine, that the legislature may also within limits provide 
that certain offenses, even though they earry a possible pen- 
alty of the state prison, may be prosecuted in the lower courts 
without the possibility of that penalty and consequently the 
necessity of a grand jury. Perhaps this question may be 
tested by assuming that, instead of making such a provision, 
the legislature should substitute for a state prison sentence a 
penalty of the house of correction, the state farm, or some 
other institution as a ‘‘correctional,’’ rather than as an ‘‘in- 
famous’’ punishment. It seems clear from the opinion of 
Chief Justice Shaw that where the punishment provided may 
*‘infamous,’’ the 
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be considered ‘‘correctional,’’ rather than 
offense may be so classified that an indictment by a grand jury 
is not necessary and a proceeding by complaint before a lower 
court and a trial and sentence there with the right of jury trial 
carefully protected for the party accused if ‘‘he should desire 
it’’ will be held to be within ‘‘the law of the land.”’ 

In this connection, it must be remembered that the opinion 
of the court in Jones v. Robbins was delivered before the wide 
development of the principle of probation, which, beginning 
with occasional judicial experiments early in the history of 
Massachusetts, received legislative recognition in the 70’s in 
the statutes relating to the lower courts and, since that time, 
it has been extended not only throughout the lower courts, but 
to the Superior Court, and from Massachusetts all over the 
country with elaborate and expensive provisions for proba- 
tion officers and the supervision of convicted persons released 
on probation. The practical development of this principle in 
Massachusetts has gone to such an extent as to excite some 
criticism. 

What is regarded as the 


‘ 


‘equitable’’ policy in the treat- 


ment of convicted persons has also found expression in the 
legislative regulations of clemency, illustrated by the parole 
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board and by all the private organizations having to do in one 
way or another with persons or families affected directly or 
indirectly by the criminal law. There is a great difference of 
opinion as to the question whether this policy is not carried to 
such an extent of leniency as to injure the interests of the 
community in the maintenance of law and order. Indeed 
the powers and activities of boards of parole and the pardon- 
ing power have indirectly brought about a situation which is 
the practical equivalent of an ‘‘indeterminate sentence’’ law 
for all crimes. At all events there can be no question, that 
since 1857, when Jones v. Robbins was decided, there has been 
a very distinct change in public opinion in the direction of 
regarding penalties for many offenses as primarily ‘‘correc- 
tional,’’ as an expression of the hope of the community in the 
reformation or improvement of the individual, rather than as 
an ‘‘infamous’’ punishment in the sense in which the word 
was formerly understood. 

That this development of public opinion has reached a point 
of finding expression in legislation, and in the judgment of 
the legislature as a co-ordinate branch of the government as 
to the extent of its constitutional powers to regulate criminal 
procedure in the interest both of the public and of the in- 
dividual, is illustrated by Chapter 176 of 1911. This act ex- 
tended the jurisdiction of police, district and municipal courts 
in criminal cases as follows: 


**See. 1. Police, district and municipal courts, inelud- 
ing the municipal court of the city of Boston, shall have 
original jurisdiction, concurrent with the superior court, 
of felonies punishable by imprisonment in the state prison 
for not more than five years, and also of the crimes men- 
tioned in sections eighteen and nineteen of chapter two 
hundred and eight of the Revised Laws, and they may 
impose the same penalties as the superior court in like 
cases, except imprisonment in the state prison: provided, 
however, that no sentence to a jail or house of correction 
for a longer term than two years shall be imposed under 
this act.’’ 


The foregoing statute clearly classifies offenses according to 
their nature and degree in a general way, rather than by the 
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mere test of an existing possible statutory penalty which the 
legislature has the power to change, which appears to be the 
test applied by the court in 1857. At the same time, in order 
to meet the opinion in Jones v. Robbins, it specifically pro- 
vides that when proceedings for such offenses are prosecuted 
in the lower courts those courts shall not have the power to 
impose a sentence to state prison. In view of the fact that 
the legislature has full control over the nature and extent of 
penalties it seems clear that this Act of 1911 falls fully within 
the border line of legislative power. Indeed it meets the exact 
test of the court in Jones v. Robbins of the power of the lower 
courts as explained above. Curiously enough, however, it 
puts the classification of the crime as to its degree within 
certain limits in the discretion of the prosecuting authorities, 
so that they may proceed either by presenting the case to a 
grand jury or by complaint, in the lower court in accordance 
with their judgment as to the relative seriousness of the 
crime and the possible punishment which should be asked for. 
It also produces another curious result and that is if the 
prosecuting attorneys decide to proceed by complaint in the 
district court and the defendant is found guilty in the dis- 
trict court and appeals to the Superior Court for a jury trial, 
if he is again found guilty in the Superior Court, that 
court is obviously limited in its sentence to such a sentence 
as the lower court could impose, although if the proceeding 
had started by an indictment by a grand jury and an original 
trial in the Superior Court the general authority of that 
court to impose a state prison sentence would have existed. 

While these results are curious from a legal point of view, 
there seems to be no practical objection to them and indeed 
they seem distinctly desirable from the point of view of the 
prompt and fair administration of the criminal law under 
our constitutional provisions. As a practical matter, there is 
no more discretion involved in this matter than there is in 
the general discretion involved in the quasi-judicial funetion 
of every district attorney in deciding what proceedings are 
warranted in every case for the protection of the public. 

But the fact that the meaning of the constitutional phrase 
**The law of the land’’ as interpreted by Chief Justice Shaw 
and a majority of the court in the case of Jones v. Robbins 
produces these legal results as to the extent and the method 
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of exercising the legislative power in regard to these matters 
seems to raise the question whether, after all, Judge Merrick’s 
view of the interpretation of this part of the constitution 
was not the broader and the sounder view, and whether the 
opinion of the Supreme Court of the United States in the 
California case above referred to as to the history and mean- 
ing of the phrases ‘‘Due process of law’’ and ‘‘The law of 
the land’’ is not more accurate, not only for the federal con- 
stitution, but for the state, than the view of the majority of 
the court in Jones v. Robbins. 

When the interpretation of a general constitutional phrase 
results in a specific administrative rule requiring an indict- 
ment and that rule in turn results in the necessity of a 
somewhat arbitrary classification of offenses according to the 
grade of punishment, which admittedly may be fixed and 
varied by the legislature, and that administrative require- 
ment of a grand jury is further interpreted to regulate 
specific details beyond legislative control, provided the objec- 
tion in regard to these details is taken at a sufficiently early 
stage, and yet the legislature may for obviously sound 
administrative reasons, which are doubtless as much in the 
interest of individual defendants as in the interest of 
the public, avoid the entire application of the constitutional 
rule of administration thus arising out of the original con- 
stitutional phrase ‘‘The law of the land,’’ it is difficult not 
to question the soundness of the original interpretation of 
the constitution in 1857 from which the whole story started. 

A recent discussion of the subject of grand juries appears 
in the report of the Judicature Commission. In discussing 
the suggestions made that a judge should preside at all sessions 
of the grand jury, the commission considered the opinion in 
Commonwealth v. Harris and the advisory opinion to the 
senate above referred to, and expressed uncertainty under 
those opinions whether or not the constitution as interpreted 
therein permitted a judge to sit with the grand jury at their 
request or with their permission during the examination of 
witnesses or when any other persons were present. The 
commission concluded as follows: 


‘‘Under such circumstances we make no recommen- 
dation in regard to this matter. If one interpretation 
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of the constitution is correct the court can now sit with 
the permission or at the request of the grand jury and 
may so instruct them; if the other interpretation is 
correct this course could not be followed without consti- 
tutional amendment.’’ 


This discussion thus again ealls attention to the fact that 
preliminary step in criminal procedure, which is to some 
extent formal as a matter of common knowledge in practice 


oe 
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today, has become embedded as a specific constitutional re- 
quirement in our law as a result of the gradual interpretation 
of a general clause intended for the protection of the indi- 
vidual. While this process of interpretation has been going 
on, there has been a gradually increasing doubt in the minds of 
thoughtful men of experience as to whether the practical 
results of the grand jury system operate in accordance with 
the theory of protection to the individual or not, and whether 
the more thorough study of the practical results of criminal 
procedure may not show that this preliminary step should 
be more fully within the power of the legislature. The 
question arises in various states and, in an article in the 
Journal of .the American Judicature Society for October, 
1920, p. 77, the grand jury system of I]linois is attaeked as a 
menace to the individual and as an obstacle to justice. 

How far the practical judgment of the bar in general or 
of the community would bear out such criticisms in Massachu- 
setts, it is impossible to say. The court has recently expressed 
itself as bound by the majority opinion in the case of Jones 
v. Robbins, and a constitutional interpretation so long estab- 
lished is not likely to be reconsidered judicially, although some 
of the detailed results of it may perhaps be modified. 

Whether a constitutional amendment will ever result 
from the dissenting opinion of Judge Merrick in Jones v. 
Robbins is an open question. A study of the leading dissent- 
ing opinions in the history of Massachusetts and their results. 
would probably make an interesting story.* In view of the 
standing and ability of the majority of the court which 


* A dramatic discussion of ‘Great Dissenting Opinions” in the Supreme Court of 
the United States and their value in legal history will be found in Volume XVII. of 
the Reports of the American Bar Association for 1894, see also Albany Law Journal for 
August 25, 1894. 
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decided the case of Jones v. Robbins, the practical importance 
of the subject and the subsequent decision of the Supreme 
Court of the United States in the California case, already 
referred to, the dissenting opinion of Judge Merrick on this 
matter in 1857 deserves a higher place in the study of 
constitutional law than is probably realized by many members 
of the bar. It is well within the range of possibility that 
it may still have an influence in future in Massachusetts, as 
well as in other states. 
F. W. GRINNELL. 
























